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Of the authority and juriſdiction of this 
| court. 


HE court of King's Bench (the 
juriſdiction of which court is general, 
and over all England) is. ſo called, 
for that the King is ſuppoſed, by the 
proceſs of the court, to fit there, as he formerly 
did, and was anciently and ordinarily exerciſed 
in all criminal matters and pleas of the crown, 
leaving private contracts and civil actions to the 
Common Pleas and other courts ; but it is now x 
divided into a crown fide and a 'plea fide, the ts. - ©: Þ: 
one determining criminal, and the other civil 
cauſes. The crown fide takes cognizance of all 
criminal matters wherein the king i is plaintiff, as 
all treaſons, felonies, miſdemeanors tending to 
the breach of the peace or oppreſſion of the ſub- 
ject, and of all cauſes proſecuted by way of in- 
Vor. I. Part IJ. B- dictment, 


- * 
* * 
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dictment, inquiſition, or information; and into 
this court indictments from all inferior courts, 
and orders of ſeſſions, Cc. may be removed by 
certiorari. A reſcous may be returned by the 
ſheriff. Inquiſitions of felo*s de ſe, or per infor- 
tuniun interfen', are certified hither of courſe. 
Attachments for difobeying rules or orders iſſue 
out of this court, concerning which diſobe- 
dience the party ſhall be examined on interroga- 
tories; and if guilty will be fined at the dif- 
eretion of the court. 

On the plea ſide this ceurt holds plea of per- 
fonal actions proſecuted by bil] or writ, as actions 


(a) The court of debt, (a) detinne, covenant, account, and all 


originally no 


actions upon the caſe, and all other perſonal 
afions, ejeftments, treſpaſs, waſte, c. againſt 


Jurifdietion in any perſon in the cuſtody of the marſhal of 
any action of che court, as every one ſued in B. R. is ſuppoſed 
abt or cove- to be, and in all perſonal actions for or againſt 


nant, unle 
one of the 
parties had t 


any officer, miniſter, or clerk of the court, who, 
ve in reſpect of their neceſſary attendance, have the 


privilege of privilege of the court. 4 If. 70, 71, 72. 

the court, or | us) EE 
the defendant was in cuſtody of the marſhal, for ſome treſpa or criminal 
matter; and in that caſe they had authority to hold plea of any ſuch action, 


bat they could not iflue their proceſs againſt a perfon who was at large, and 


hold him to bail in any caſe of that nature. To fupply this defect, in 
the reign of King Charts II. a clauſe was introduced in the bill of Middleſex 
and writ of lat (which are their firſt proceſs), called an acetiam; whereby 
the defendant was to anſwer to a bill, to be exhibited againſt him in that 


court by the plaintiff, in a plea of debt or covenant, as the caſe happened 
to be; and by this method they held the defendant to bail in an action, 


Mm which otherwiſe they could have no authority to take bail, and continue 
% 10 do at this day, Vide Ifir. Cler. part 1. page 31. | 


The court of King's Bench may. alſo hold 
plea, by original writ out of chancety, of all 
treſpaſſes on the caſe, treſpaſſes vi & armis, re- 
plevins, gquare impedits, &c. but, as it is faid, 
bot in debt, detinue, covenant, or account. 1 


Court of Kinc's BENCH. | 


This court examines errors (in fact and in law) 
in other courts; not only in pleas of the crown, 
but in all =” real, perſonal, and mixed, the 
court of Exchequer excepted. It may re- 
verſe a judgment given in the N. Bench in 
treland. | 
The errors of this court, &c. cannot be re- 
| verſed but in the houſe of Lords, if by original 
out of Chancery, if by b:ill, in the Exchequer 
chamber, #ide Stat. 27 Eliz. cap. 8. 
This court grants an bg. corpus to relieve per- 
ſons wrongfully impriſoned ; for, u pon return of 
the cauſe, they may be bailed or diſcharged, as 
the court ſhall think fit. 
This coutt grants mandamus*s to inferior courts 
to oblige them to do their duty, and probi- 
bitions to keep them within their proper juni 
ditions. | | 
This court may correct errors in judicial pro- 
ceedings, and alſo other errors and miſdemea- 
nors extrajudicial, tending to the oppteſſion of 
the ſubject. 1 Lord Raym. 6. 

May puniſh an inferior magiſtrate, or officer 
of tes, for wilful or corrupt abuſe of his 
authority. 


Of the judges and officers of this court, 


1 judges of the court of King's Bench 
are the lord chief juſtice, created by writ, 
and three other judges, created by letters patent. 

By the Stat. 20 £4. 3. 1. The king's juſtices 
are to take no fee but of the king. 


B 2 | an 
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The Stat. 12 & 13 N. 3. c. 2. enacts, that 


la) At the 
common law the judges commiſſions be Quamdiu bent: ſe 


the judges , geſſerint, but ee upon addreſs. of both 
determined by ho houſes (a). 0 1 


the demiſe o 
the king; but by Sar. 1 3. 6. 27. „ . * "Stat. 1 Stat. 


1. c.8../. 1, 2. ſuch patent is. to remain in force for fix months next after 
fuch demiſe, unleſs in the mean time ſuperſeded, or made void, by the next 


and immediate err, f to the crown. 


T * :odges of the King Bench are * ſove⸗ 
reign juſtices of oyer and terminer, gaol delivery, 
and of eyre, conſervators of the peace, and the 
fovereign coroners of the land. 

The reſt of the officers of this court are on 
the crown fide. 

% Vid Dyer The king's coroner and attorney 25 commonly 
150. called the clerk of the crown, or maſter of the 
crown office in the court of King's Bench. He 
holds his place for life by letters patent Org the 
great ſeal of Great Britain. 

The ſecondary of the crown ſide. He is ap- 
pointed by writing, under the hand and ſeal of 
the clerk of the crown. 

- Clerks of the crown office are admitted in 
writing by the clerk of the crown for the time 
being, for their ſeveral and reſpective circuits 
or diviſions, by his ſubſcribing his name to an 
entry of an appearance of each clerk, and alſo 
to a particular of the counties, cities, and towns, 

allotted to ſuch; clerk for his circuit or diviſion. 

The clerk of the rules. This officer is ap- 
pointed for life, by writing under the hand — 
ſeal of the clerk of the crown. | 

The examiner of the crown office: He i 
verbally appointed by the clerk of the crown. 
The calendar keeper. He holds his office by 


verbal appointment of the clerk of the crown. 
The 


Court of Kinc's Bench. 5 
The clerk: of the grand: juries. He is ap- 
pointed by writing under * hand of the clerk. 
of the crown, and holds his place for life. 
Officers on the plea ſide are: 
The prothonotary, or chief clerk of the See an anticnt 
court, who is maſter of the King's Bench office. e > ; 
This office has immemorially been granted for 5p" % chief 
life or lives, by the chief Juſtice of this court clerk, 7. 36 
for the time being. if 15.42 H. 6. A. B. 
The ſecondary, ondepity to the chief clerk, 1453. Kar. 
commonly called the, maſter. | He is verbally.? * 
appointed by the chief clerk. 
The clerk of the rules. T his officer holds 
his place for life, by appointment in writi 
under the hand and ſeal of the chief clerx. 
Iwo clerks, of the papers. Theſe officers ' 
hold their places, by writing under the hand : 
and ſeal of — chief clerk, for their lives, d 
the life of the longer liver of them. 
The clerk of the doggets, commitments, and 
ſatisfactions. He holds his office by appoint» 
ment, under the hand and ſcal of the rhef, 
clerk. , 
The clerk of the Jechratione This. officer 
holds his place for life, by appointment-in wri- 
ting under the hand and ſeal of the chief clerk. 
The clerk of the common bails, eſtreats, and 
2 This officer holds his place for life, 
pointment under the hand and ſeal of the 
cf lens 4 56 
The ſigner of the writs. This officer holds 
his place by parol appointment of the chief clerk; 
The clerk of the treaſury, and cuſtos breuium 
et recordorum, formerly called the office of cuſta 
Srevium et recordorum, is an antient office, and 
an office for life, at the diſpoſal of the lord chief 
juſtice of the court for the time being, as ap- 


of ES pears 
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, pears by a general rule of court: made Eafter 


ac. 1. I 
The clerk of the cuſtos breviam in the inner 
and upper treaſury. This officer holds his of- 
fice by verbal appointment from the clerk of 
the treaſury. RO 4 , 141M 
The clerk of the cuſtos brevium in the outer 
treaſury, This officer is appointed by writing, 
under the hand and ſeal of the cuſtos brevium. 
Three clerks of Ni prius. They are verbally 
appointed by the cuſtos brevium. £41 
The ſigner of the bills of Middleſex. This 
_ is appointed in writing by the three puiſne 
udges. ets 
a he clerk of the errors. This officer is ver- 
bally appointed by the lord chief juſtice for the 
time being. 
The maſter of the ſeal office, the moſt noble 
duke of Cleveland. 1. Be 
King Cbarles II. by letters patent under the 
great ſeal of England, granted this office to the 
moſt noble Charles late duke of Cleveland, then 
ear] of Southampton, and his heirs male, in de- 
fault of iſſue male of lord George Fitzxoy, ſince 
deceaſed without iſſue male, under certain yearly 
rents to the amount of 631 l. 10s. The preſent 
duke of Cleveland came into poſſeſſion of this 
office, by virtue of the ſaid letters patent, on 
the death of his father the ſaid Charles duke of 
Cleveland, and exerciſes the ſame by his deputy: 
The clerk for tranſcribing from the plea rolls 
the records of Niſj prius for Middleſex. This of- 
ficer is appointed by the chief juſtice for the 
time being; | 1 
The judges clerks. They are verbally ap- 
8 by the reſpective judges whom they 


. 


Court of King's Bxnca. 


The filazers. They hold their places for 
their lives, by appointments under the hand 
and ſeal of the chief juſtice of the court for the 
— we Tan OV 3 «2 Of FEI, 

Uſher and oryet, formerly called oryer and 
porter. He holds his office for life by letters 
patent under the great ſeal of Great Britain, and 
executes his office by two. deputy uſhers, and 
two deputy cryers, whom he appoints by wri- 
ting under his ** and . for their lives. by 

eputy court Keeper. He is appointed b 
the cryer and uſher. _ _ lh Reg 
The keeper of W2fminſter Hall. He is ap- 
pointed by the warden of the Fleet. 
Note; Neither the deputy court keeper, nar 
keeper of Weſtminſter Hall, are apprehended to 
be officers of the court, and therefore intitled 
to no fees from the ſuitors of the court an trials 
at miner 3 

The marſhal of the King's Bench priſon is 
Jobn Aſbton, eſq. By Stat. 8 & 9 V. 3. it is 
(inter al”) enacted, that fram and after the firſt 
day of May 1697, the office of marſhal of the 
King's Bench priſon ſhould be executed by the 
. perſon or perſons to whom the inheritance af the 


other hereditaments, of the ſaid priſon, ſhould 
then belong, in perſon, or their ſuRicien! deputy 
or deputies, for whom they ſhould be anſwer- 
able; and the profits and inheritance be ſe- 
queſtered to make ſatisfaction for eſcapes, c. 
The ſaid Jobn Afton formerly held this office 
by leaſe for a certain number of years, deter- 
minable on his death, and was admitted by the 
court upon the ſaid leaſe, and took an oath of 
office. But at this day, by Stat. 27 CG. g. c. 
3.7. the power of appointing the marſhal of the 
33. guys 


Maid priſon, priſon houſe, lands, tenements, and 
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1 
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King's Bench is in the crown unalienable. For 
more concerning the , marſhal, ſee the, Stat. of 
"the 3s & +. 7. T9 enn 
The deputy marſhal, He is verbally ap- 
pointed by the, ſaid John Aſhton. © 
The clerk of the papers of the King's Bench 
priſon, He holds his place for life, by writing 


under the hand and ſeal of the marſhal. © 
The chaplain of the King's Bench, | He 
enjoys this office for life, by appointment of 
Oe or Fro a os 2 
The clerk of the day rules of "the: King's 
Bench priſon holds this office for life, by like 
appointment, E 
There are two turnkeys belonging to the ſaid 
ane on as pit Ven "re 
The four tipſtaffs, one attending each judge 
of the court. They are appointed for life, by 
writing under the hands and ſeals of the propri- 
etors of the inheritance of the ſaid prifon,” , _ 
The aſſociate and marſhal at Ni privs in 
London and Middleſex is vetbally appointed by 
the chief juſtice of the court for the time being. 
The clerk of NF priss for tels in Londen 
and Middleſex is verbally appointed by the chief 
juſtice for the time being. 


+ 4 * 


The cryer at MI prius in London and Middle» 
Jer is alſp verbally appointed by the chief juſtice 
of the court for the time being. ry bat bags: 

There are alſo commiſſioners for taking affida- 
yits in the country. See Stat. 29 Car. 2. c. 5. 
J 2, 3. and alſo commiſſioners for taking bails. 
Ser Stat. 4 M. & M. c4. ,. 1, 2, 3. 
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D alF attornies müde by — ee: 
under the great! ſeal”: Bee now vide Sat. 1 G. 
2. 6. 23-. far the: F reg of attornles 
and ſohcitors. 1 6.1 29. padde. 2. 
c. 46. Stat. 30 Ga $10915 Hnings 

Cannot force an attorney to act as ſuch againſt 
his will. 

One cannot retajn an attorney in a cauſe 
wherein another was formerly retained, without 
acquainting the attorney. firſt retained, or the 
ſecondary in the office. 


Nor change his attorney without good cauſe, _ 


and leave of the court; but in this caſe the at- 
torney ought to be firſt paid his fees, and he 
may refuſe to deliver up his client's writings 
and papers to ſuch new ALLOrNeys or his client, 
till his bill is paid. 
If an attorney in a cauſe die, pending the 
ſuit, the attorney on the"other Hd ma 
ceed, if the party, whoſe attorney is — = has” 
notice thereof, and will not proceed. 

Attornies, in their common way of practice, 
are to be governed by the maſter of the office. 

An attorney is not bound to diſcover, and 
give in evidence, the contents of a deed ſhewn 
to him by his client, nor any letters received 
from his client, nor any inſtructions given him 
by his client, unleſs he will. 

An attorney of this court, paying 28. a term 
to the clerk of the declarations, may file bills 
and declarations, and inſpect and examine the 


files gratis 
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Gvuitof Kiten üs, by 
Oheer vatons on the terms; 
LARY begins ; except it 
21 — = ap Monday \ 
— ends the 12th, if not 
Sunday, then on the Monday followi 
Zaſter term always ens Wael 


after Eafter-day, and ends on Monday 


Whit ſunday- | | 
Trinity term always begins on the Friday aer g 
e e being by the . | 
at. 32 H. 8. 6. 21. and ends the Wedneſday 
rtnight after, unleſs it happens to be the 24th 
3 the feaſt of St. Jobn the Baptiſt, which 
is no court day, then it muſt be ad} to 
the next day. See Cre. Jas. p. 16. 2 Bubk 
Arode 242. 
1 * Stat. 24 G. 2. 6. 48. be- 
s on November 6, except it on a 
2 chen on the Monday — end 
November 28, if not Sunday, then the 2gth. 
The iſſuable terms are Hilary and Trinity. , 
There are no fittings writ yr iy nt 


Sener. rr 


he Exchequer opens eight days before any 
term except Trinity, before which it opens but 
four days. 

The firſt and laſt days of every term are the 


gays of appearance. 


| 


. 


v1 * * * 
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Obſervations on the returns f aorits.. 


ALL Non-juridital:days muſt be avdided, 
as Sundays, the feaſt of the purification in MW 
Hilary term; Aſoenſiom day in'' Eaſter term, and 
Midſummereday in Trinity term, if it ſo happen, | 
(unleſs it happens on Friday next after Trinity 
Sunday, for then it is dies juridicus by Stat. 32 
H. 8. c. 21.) and writs returnable on any of 
theſe days are not good. en: 11 | 
The 11th day of November, being the feaſt of 
St. Martin in Micbaelmas term, cannot be ſaid 
to be in or upon any return; and if a writ be 
returnable on that day, it muſt be returnable on 
Thurſday the feaſt of St. Martin, or any other 
day of the week it falls on; and if returnable 


Bat ſee S, the day after, it muſt be on Friday the morrow 


F. . 6 ; 

"Es of St. Martin. 1 | 
In this court every bill of Middleſex, Lat, 
alias capias, pluries capias, diſtringas, habeas corpus 
ſuper cepi corpus, and habeas corpus ad faciend 
& -recipiend', to do and receive, muſt be re- 
turnable at days certain, as on Monday next, &c, 
and may be returnable on an eſſoin or general 
return day in Term time, but then the day of 
the week muſt be expreſſed, as on Friday in 
one month, Sc. But this is ſeldom uſed but 
upon trials and writs of inquiry, in order to get 
ſome advantage in that term. If the eſſoin day 
happens on a Sunday, your writ muſt be return- 
able on the Monday after, viz. on Monday next 

after, &c. 
All writs of capias, alias and pluries, grounded 
upon originals out of chancery, and all writs 
- ſubſequent thereto, to the outlawry, writs of 


ſcire i | 


Court of KIxo's BE NCH. 


| ſcire facias, quare executionem, & audiendum er- 


7 
1 


) 


Pleas, or other inferior courts, writs of capias 
ad ſatisfaciendum, fieri facias, and other judicial 
writs after judgment affirmed, retorno habendo, 
capias in Withernam, and all other writs and 
proceſs, grounded upon any recordari facias lo- 
quelam, audita querela, accedas ad curiam, capias 
i laicus, and every other judicial writ out of 
chancery, muſt not be made returnable on a day 
certain, but on a general return or eſſoin day, 
ubicungue, as from the day of Eaſter in 15 days, 
where ſoever we ſhall then be in England. There 
muſt be 15 days between the tete and return of 
ſuch writs. | | 
But all writs and proceſs in perſonal actions, 
having day from tres Michaelis until craſtino ani- 
marum, ſhall be good and effectual in the law, 
notwithſtanding there be not 15 days between 
the quarto die poſt of tres Michaelis, and the 
eſſoin day of craſtino animarum. Stat. 16 Car. 
1. c. 6. 


ment brought by original, there need not be 15 
days between the eſte and return of any writ or 
writs of venire facias, habeas corpora juratorum, 
or diſtringas juratores, fieri facias, ad capias ad 
S /atisfaciendum, and the want thereof ſhall not be 
error, except the ca. ſa whereon an exigent 
after judgment is to be awarded, or againſt the 
defendant, to make the bail liable. 13 Car. 2. 


at. 2. c. 2. ſ. 7, 8. 


7 
7 


Vor- I. Paxr 1. 


rores, upon writs of error out of the Common 


In all perſonal actions, and all actions by eject- 


gp 
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Of actions and arreſts, | 


Firſt : In what caſes an action will lie. 


1 will lie for all injuries done to a 
| man's perſon, reputation, or property, 
6% Where and for every right he is to have a remedy (a). 
a*erſon has Bac. Abr. | ' 


Several reme- "HK 
dies ke may chuſe which he will. 1 fl. 145. Style 4. 


Where there may be damnum abſque injuria, 
no action lies; as if I retain a maſter in my 
houſe to inſtruct my child, though this be to 
the damage of a common maſter of a ſchool, 
yet no action lies. Bacon's Abr. 


Secondly: For hom, and against whom, an 
action will lie. 


N all actions there muſt be a perſon able to 
ſue; and no perſons are excluded from 
bringing an action, except on account of their 
crimes or their country, as after mentioned. 
The party ſued muſt be one ſuable for the 
thing laid, and the plaintiff muſt bring his right 
and N action, which the law gives him for 
relief, and lay it in the proper county. Vid: 
tit. Venue. | | | "= 
A man that has a ſpecial and limited property 

in goods, as a carrier that has goods delivered 
to him; a ſheriff who has levied goods; 2 
bailiff who has goods in his keeping, Sc. ſhall 
have 


N 
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f 
3 
4 
1 
* 


j 


have actions againſt ſtrangers that take them 
away, becauſe they are anſwerable in damages 
to the owner. Bac. Ar. i. 
An infant may ſue by his prochein amy (i. e. A general ad- 
ext friend) or guardian, becauſe the law ſup- miſſion of a 
poſes where he ſues it is for his benefit, but he?” _ =, 

W muſt always defend by guardian. — An infant is wi 304. 

W not to appear by attorney in his own right, | 
neither may he /ue or be ſued as executor, tho? Firz-Gib. * | 
joined with others, by attorney (a), for the infant's 7. — 
diſability is adherent to his perſon; and the 4 * 
reaſon why the law will not allow of his proſe-* © 

cuting or defending his right by attorney is, that 

though the attorney ſhould act contrary to his 

warrant, he is not anſwerable for it; whereas 

in ſuch caſe the infant has his remedy againſt his 
guardian, and alſo becauſe the infant has no power 

by law to make an attorney. The law regards the 

act of an infant as an executor, becauſe he is liable 

to a devaſtavit. And if an action be brought 

againſt three ſeveral defendants, and one of 

them is an infant, they may not all appear by 

attorney, but he within age muſt appear by 

guardian, and the reſt by attorney, or it will 

be error to reverſe the judgment.— If an infant 

ſues in another's right, as executor or admini- 

rator, and judgment be given againſt him, he 

imſelf may aſſign his ſuing by attorney, and 

ot by guardian, for error, becauſe of the per- 

onal prejudice he receives thereby; but de- 

endant cannot aſſign it for error. — An infant, 
efendant in ejectment, appeared by attorney; 

his ought not to be aſſigned for error, for he 

omes in of his own accord, and prays to be 

ade defendant, which the plaintiff cannot op- 

pole. But Cur. directed the record to be 
mended, and the defendant made to appear 

C 2 by 


ed eas. 4. AL. 


* 
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by guardian. Hil. 3 G. 1. Str. 33.—An attor- 
ney undertaking to appear for defendant, an in- 
fant, is obliged to do it in a proper manner, 
and having entered per attornatum, when it 
ſhould have been per guardianum, it may be 
amended, M. 5 Geo. 1. Did. 114. But ap- 

earance of an infant by attorney was held not 
amendable, there being no expreſs undertaking 
by the infant's attorney to * T. 1 Geo. 1. 
Did. 445: 


Thirdly : Who are diſabled to ſue. 


ORE attainted of treaſon or felony, convict 
of recufancy, convict of præmunire, per- 
ſons outlawed or excommunicated, alien ene- 
mies, perſons in orders in the papal religion, as 
friars, monks, Sc. cannot maintain an action 
till pardon, Sc. though they may be ſued. 
But executors or adminiſtrators, being outlawed, 
may ſue in right of their teſtator or inteſtate. 

A feme covert cannot ſue or be ſued without 
her huſband (though the baron may in ſeveral 
caſes maintain an action without his wife), ex- 
cept in London, by the cuſtom of which place, 
a feme covert trading there, may ſue and be ſued 
as a feme ſole merchant. But a wife, for her 
own crimes, may be indicted without her huſ- 

vid. Str. 576. band, and ſhe may ſue and be ſued without him 
1 Rell Rep. in the ſpiritual court, and the baron cannot ſtay 
127. proceedings. | 


—— > ot i as a 4a 


ww A 


Fourth : 


— 
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Fourthly : Within what times actions are to 
be brought. 


Pe actions of treſpaſs quare clauſum fregit; 
all actions of treſpaſs, detinue, trover, re- 
plevin, account, (other than ſuch accounts as con- 
cern the trade of merchandize between merchant 
and merchant, their factors or ſervants); all actions 
upon the caſe (except for ſlander), actions of 
debt, grounded upon any lending or contract, 
without ſpecialty, and actions of debt for arrear- 
ages of rent, are to be brought within fx years 
after the cauſe of action accrues.— Actions of 
aſſault, menace, battery, wounding, or impri- 
ſonment, within four years; actions upon the 
caſe for words in two years after the words 
ſpoken. Stat. 21 Fac. 1. c. 16. ſe. 3. Ft, 
If any perſon intitled to any of the above 
actions ſhall be, at the time of ſuch cauſe of 
action accrued, infant, feme covert, non compos 
mentis, impriſoned, or beyond the ſeas, ſuch per- 
ſon ſhall be at liberty to bring the ſame actions, 
within ſuch times as are before limited, after 
their being at full age, diſcovert, of ſane me- 
mory, at large, and returned from beyond the 
ſeas. Same Stat. ſefF. 7. — Note; fince the 
Stat. of limitations all actions ſeem to be 
ran, or not ſo perpetual, but that they may in 
time be preſcribed againſt. The Stat. of limita- 
tons will not run againſt an action on a bill where 
Wainiiff is beyond ſes: The plaintiff brought 
an action upon a bill of exchange, to which the 
defendant pleaded the Stat. of limitations, and. 
the plaintif replied himſelf beyond” ſea ; to which 
defendant demurred. Obj. that no actions on 
G 3 th 


1 
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the caſe are within the proviſo, but actions on 
the caſe for words; and cited Cro. Car. 245. 
Show. 98. Anſw. that where the words of a 
| Statute are general, they are to be underſtood in 
that ſenſe. 10 Co. 101. It is impoſſible to think 
ſo trifling an action as for words ſhould be ſaved, 
and not thoſe which are founded on a contract; 
beſides, it has been determined, that the proviſo 
extends to this.caſe. 2 Saund. 120. 2 Mod. y1. 
Lutw. 244. Et per cur? judgment for the plain- 
tiff. T. 3 C. 2. Rochiſchilt v. Leibman. Str, 
830, | 


PFifthly : Of arreſts, in what cafes, &c. 


ONE are to be held to ſpecial bail in a 
ſuperior court under 107. nor in an infe- 
rior court under 40s. and if the cauſe of action 

ſhall not amount to 107. or 405. reſpectively, 

defendant is only to be perſonally ſerved within 

Juriſdiction of the court, with a copy of the pro- 

ceſs. Stat. 12 G. 1. c. 29. (a) Where the 

cauſe of action amounts to 10/. or 405. re- 

(a) _ ſpectively, affidavit (4) muſt be made and filed 
n Of the cauſe of action, which may be ſworn be 

6. 3. fore a judge commiſſioner of the court (c), or 
(5) If a Qua- the officer who ſhall iſſue ſuch proceſs, or his 
ker, affirma- deputy, and the ſum, ſpecified in the affidavit, 
- ©" Afidavits is to be indorſed on the back of the proceſs ; and 
pf any cauſe for which ſum the ſheriff is to take bail, and 


of action, be- for no more. Same Stat. ſect. 2. 
fore proceſs 


ſued out, may be ſworn before a pro commiſſioner, although at i 
ſor the plaintiff, E. 15 G. 2. Fey | 5 unh Attorney 


No ſpecial writ nor proceſs, ſpecially exprel- 
fing the cauſe of action, ſhall be iſſued vu 


k - 
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che cauſe of action does not amount to 101 
and 405. reſpectively, and all proceedings on 
ſuch ſpecial writ ſhall be void, and the attorney 
or officer, ſuing forth or iſſuing ſuch proceſs, 
ſhall forfeit 10 J. to the perſon aggrieved. Stat. 
5 G. 2. c. 27. ſe. 5. made perpetual by Stat. 
21 C. 2. c. 3. | | 

The act requiring affidavit of 107.” due, in 
order to hold to bail, does not ſuperſede the 
act of 11 & 12 V. 3. c. 9. which pho e affi- 
davit of 201. in Wales, and counties palatine. M. 
12 G. 2. Str. 1102. Vide 2 Barnes's Notes 62. 

The day and year of ſigning proceſs is to be 
ſet down thereon. Stat. 5 & 6W.& M.c.21 7 3- 
Stat, 9 & 10W.3.c. 25. ſ. 42. and the name of the 
attorney wrote on every writ or proceſs, and 
writ of execution and the warrants thereon. 
Stat. 2 C. 2. c. 23. . 23. made perpetual by 
30 G. 2. c. 19. . 75. But by Stat. 12 G. 2. 
c. 13. / 4. the not ſubſcribing the attorney's 
name on the warrant ſhall not vitiate, provided 
the writ, Fc. be regularly ſubſcribed, and the = 
ſneriffs are thereby obliged to ſubſcribe the at- — 
tornies names on warrants, on penalty of 31. 

No ſpecial bail is required in debt on a judg- 
ment, unleſs the debt or damages, without coſts, 
amount to 104. ES 

No perſons are to be arreſted in actions on Nor in ge- 


penal ſtatutes, nor in covenant, unleſs by rule 29% til 


of court, or the covenant be for payment fe * 
money, nor in actions againſt bail on the bail 
bond, nor in treſpaſs, battery, wounding, falſe ; 
impriſonment, privilege, (except for fees) or Law of ar- 
ſlander of title, unleſs by order of court, or 
warrant from a judge. SI we 

A deferdant lawfully delivered from an ar- 
reſt ſhall rot at che ſame time be again arreſted 


C 4 Plaintiff 
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at the ſuit of the ſame plaintiff, Attorney or 
plaintiff. offending, the attorney to be ſtruck off 
the roll, and both to be further puniſhed as to 
Cur. ſhall ſeem juſt. Rule M. 15 Car. 2. in 
B. R. 


. Sixibly: What ferſtns are not liable to be 
 _ ., beld to ſpecial bail in civil caſes. 


EERS of the realm, nor their ſervants, 
members of parliament or conyocation, 
nor their ſervants, in the time of parliament or 
(a) A ſoit in convocation, and for certain days before and 
any court of after (a). Ambaſſadors nor their ſervants z 
record or e- | £ 
quity may be commenced againſt a peer, member of the houſe of commons, 
or their ſervants, or any other perſons intitled to privilege of parliament, 
immediately after the diſſolution or prorogation of parliament, until a new 
one meets, and immediately after the adjournment of both houſes for above 
14 days till they re-aſſemble. And if any perſon have cauſe of action or 
complaint againſt a peer, afterſuch diſſolution, &c. he may have ſuch proceſs - 
out of the K. B. C. B. and exchequer, as he might have had out of time of 
rivilege ; and againſt a knight, Citizen, or burgels, or other perſon 
intitled to privilege of parliament, after diſſolution, &c, by ſummons and 
diſtreſs infinite, or by original, bill and ſummons, attachment, and diſtreſy 
infinite, until they enter a common appearance, or file common bail ; and 
any perſon, in the times aforeſaid, may exhibit a bill againſt any peer, &c. 
in the chancery, excbequer, or duchy court, and proceed thereupon by let- 
ter of ſabpæng as uſual, and upon leaving a copy of the bill with the de- 
fendant, or at his laſt place of abode, may proceed thereon ; and for want 
of appearance or anſwer, or for non performance of any order or decree, 
may ſequeſter the eſtate of the party, but ſhall not arreſt the body. And 
where a plaintiff is ſtayed by privilege of parliament, he ſhall not be barred 
by the Stat. of limitations (a). And no ſuit againſt the king's original and im- 
mediate debtor, or againſt any perſon liable to render an account to his 
majeſty for any part of his revenues, or other original and immediate duty, 
or tho execution of ſuch proceſs ſhall be impeached or delayed by privi- 
lege of parliament ; yet ſo that the perſon of ſuch debtor, being a peer, 
ſhall not be arreſted ; or being a member of the houſe of commons, ſhall 
not be arreſted during his privilege (5). Stat. 12 & 13 V. z. cz. 11 
G. 2. c. 24. | 5 
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Wo corporations and companies. The king's 
W-rvants (unleſs leave is grahted by the lord 
kamberlain). The lord mayor of London. 
Perſons attending upon any of the king's courts 
at Weſtminſter, upon any buſineſs there, are alſo 
to be free from arreſts; as the judges and their 
neceſſary ſervants, clerks, and attornies, Sc. 

An heir, executor, or adminiſtrator (a), ſued as (a) Special 
ſuch, cannot be arreſted, but muſt be ſerved bail ſhall not 
ith a copy of the proceſs. No acetiam to be — 3 in by 
inſerted againſt heirs, executors, or adminiſtra- or jy mars A 
tors. Rule M. 15 Car. 2. in B. R. — But in C. tor, upon a 

B. Hil. 12 Ann, in an anon. caſe, the three bare ſug- 
prothonotaries declared, that formerly there geſtion of a 
was no other way of proceeding againſt an heir, bor 1 
but by ſummons, Sc. but that of late years the debt upon a 
practice had been otherwiſe; and that an heir judgment the 
might be arreſted upon a clauſum fregit; and ſo ſheriff returns 
held by the whole court; and that he. need not hw go" rg 
be named in the writ as heir. Vide Rep. and Ca. Cb. 106. 
of Practice in C. B. p. 8. gp 
A bankrupt is free from arreſt in going and 
coming to ſurrender to the Commiſſioners, and 
from actual ſurrender, for 42 days, or ſuch. 
further time as ſhall be allowed to finiſh his exa- 
mination, provided he was not in cuſtody at 
the time of ſurrender; and if he be arreſted for 
debt, or on any eſcape warrant, coming to ſur- 
render, or after his ſurrender, within the. time 
before · mentioned, then, on producing the ſum- 
mons, or notice, under the hands of the com- 
miſſioners or aſſignees, and giving the officer a 
copy thereof, he ſhall be diſcharged; and if 
any officer detain ſuch bankrupt, he ſhall for- 
feit to the bankrupt, for his own uſe, 5 J. for 
every day he detains him; and if any commiſ- 
ſion of bankruptcy ſhall iſſue againſt any perſon, 

| Who 
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who ſhall have been diſcharged by virtue of thi 
act, or ſhall have compounded with his credi-# 


| 


tors, or delivered to them his effects, and beeniif 
releaſed by them, or been diſcharged by an ad 
of inſolvency, then the body only of ſuch per- 
ſon ſhall be free from arreſt and impriſonment, 
but the future eſtate ſhall remain liable to his 
creditors, (the tools of trade, neceſſary houſe - 
hold goods, and neceſſary wearing apparel, off 
ſuch bankrupt, and his wife and chillen ex- 
cepted), unleſs the eſtate of ſuch perſon pro- 
duces clear 155. in the pound. Stat. 5 G. 2. 
c. 30. | | 
de who liſt themſelves to ſerve on board 
any ſhip of war, ſhall not be taken out of the 
, ſervice by any proceſs or execution (except for 
criminal matters), unleſs for a real debt, or 
other juſt cauſe of action, amounting to 201. 
of which affidavit muſt be made before a judge 
of the court, or ſome perſon authorized to take 
affidavits, a memorandum of which oath to be 
marked on the writ, for which memorandum or 
oath no fee to be taken; and if any perſon be 
arreſted contrary hereto, the judge of the court 
on complaint of the party or his officer, may 
examine the ſame, and by warrant diſcharge | 
ſuch ſeaman without fees, upon proof, that he 
| was belonging to one of his majeſty's ſhips, 
and arreſted contrary to this act, and to award WW 
coſts, for the recovery whereof he ſhall have 
the like remedy, that the plaintiff might have 
had for his coſts. But any plaintiff, on notice 
firſt given in writing of the cauſe of action to 
ſuch ſeaman, or leſt at his laſt place of reſi- 
dence before his entering into the ſervice, to 
file a common appearance in an action for any 
debt, ſo as to proceed to judgment and out- 
= Tu 


| 


| 
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i lawry, and to have execution, other than againſt 
li the body. Stat. 1 G. 2. c. 14. J 15, 16. 31 
en G. 2. c. 10. / 27. 4 

= The ſame with reſpect to a- volunteer ſoldier, 
only that the original debt, for which he ma 
be arreſted by proceſs or execution, m 
amount to 10/. Hat. 19 G. 2. c. 11. See laſt 
act for puniſhing mutiny, SSW. 

If a perſon procure another to be arreſted in 
the Marſhalſea, or in any court within London, 9 
or in any city, borough, town, corporation, or * 
other place, where any liberty is uſed to hold 
plea in perſonal actions, at the ſyit of any per- 
ſon where there is no ſuch perſon known, or 
without the plaintiff*s conſent ; every perſon 
who ſhall ſo procure any arreſt, &c. and ſhall 
be accuſed. by indictment, preſentment, or by 
the teſtimony of two witneſſes, ' or other due 
E ſhall ſuffer ſix months impriſonment; 

nd, before he ſhall be diſcharged, ſhall pay to 
the party arreſted or attached, treble coſts ; 
and alſo to forfeit to ſuch perſon, in whoſe 
name he ſhall procure ſuch arreſt, &c. if there 
ſhall be ſuch perſon known, 10/. Stat. 8 EA 


6. 2. . 4 
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Seventhly : In what caſes diſtinct things may 
be laid in the ſame action, et econtra. 


EBT on an obligation, and on a mutu- 


atus. Debt and detinue. Debt Gon a leaſe, 
and for clothes. Several wrongs and treſpaſſes. 
Several actions on the caſe, where the caſe is of 


the ſame kind; as an action for fraud on the 


delivery of goods, and on the warranty of the 


ſame goods, being both on the contract; fo 


againſt a common carrier on the cuſtom of the 
realm, and trover, becauſe both on the tort. For 
entering plaintiff's houſe, breaking his cheſts, 


and carrying, away his goods, and for beating 


his ſervant, per quod ſervitium amifit ; for a ge- 


neral action of treſpaſs, and a ſpecial action 


upon the caſe, may be joined. Where one has 
a right to recover in the ſame kind of action, 
though he derives his right from different titles, 
yet being conjoined in him ke may recover in 
one action. But one cannot in the ſame action 


Join a demand in his own right, and that - 


which he has in the right of another. Several 


perſons may join in one action where their in- 


tereſt is joint. But debt and account, debt and 
treſpaſs, action upon a tort, and upon a con- 
tract, aſſumpſit, and trover, may not be laid in 
the ſame action. Bac. Abr. f 


Before we proceed to the practice of the court, 
pleaſe to obſerve, that the courts at Weſtminſter 


will take conuzance of no action, where the debt 
appears by the plaintiff's own ſhewing to be 
under 405. but this is evaded by declaring for 
40 5. or upwards, though the debt is not ge 

| t 
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W But if plaintiff ſhould declare for leſs than 40s. 
Wo defendant may demur to the declaration. | 


N 


In the Common Pleas, motion to ſtay pro- 
ceedings, the plaintiff's demand appearing to be 
no more than 18 5. Rule to ſhew cauſe. Plaintiff 
ſaid defendant ſhould plead to the juriſdiction. 
Defendant's counſel ſaid the King's Bench had 
ſtayed proceedings in the like caſe. Cur* ſaid 
plaintiff might amend his declaration, and in- 
creaſe his damages, and that the King's Bench 
had determined ſo; adjourned. Defendant's 
counſel undertaking to produce the rule in the 
caſe he quoted in the King's Bench. T. 5& 6 
G. 2. Whitehead v. Price. Pratt. Reg. C. P. 2 
245. Rep. & Ca. of Pract. C. P. 74. S. C. 
ſays the rule niſi was diſcharged, becauſe the 
plaintiff may amend his declaration, on appli- 
cation to the court, and ſer all right. | 
In the court of C. P. an action of debt was 
brought for 20 3. for a year's rent; the damages 
were laid 100. Motion to ſtay the proceed- 
ings, becauſe the action was beneath the juriſ- 
diction of the court; but cur' refuſed to make 
any rule, the damages being laid as before- men- 
tioned. M. 6 G. 2. Mathews v. Hollam. 1 
Barnes's Notes 196. Rep. and Ca. of Prat. C. P. 
79. S. C. ſays the ad dampnum gave the court 
Jurifdiction, that if it had been neceſſary, the 
court might permit plaintiff to add a new 
count. | | | 
In the ſame court, motion te ſtay proceedings, 
for that plaintiff's demand was only 6s. 6d. 
which by affidavit appeared; but, declaration 
not produced, cur made no rule, becauſe the 
court never tries the quantum of plaintiff's de- 
mand by afidavit. M. 12 G. 2. Downes v. . 
Nichols, 


1 


30 


(a) See Str. 
46 


Nichols. 1 Barnes Notes 196. Pract. Reg 8 


juriſdiction, and does not recover 40s. he ſhall | 
not only loſe his own coſts, but ſhall alſo pay to 


was adjudged for the defendant, the Q; was, 
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C. P. 246. S. C. 
By Stat. 3 Fac. 1. c. 15. it is provided, that 
if one citizen of London ſue another out of the 


the defendant ſo much ordinary coſts, as ſuch : 
defendant ſhall juſtly prove it hath coſt him 
in defence of the ſuit. In this caſe the verdict 


was for leſs than 40s. and Cur* gave defendant | 


leave to ſuggeſt (a) it on the record, as the 
only way to get at his coſts. And a ſuggeſtion 
being made, and a demurrer put in to it, which 


whether the coſts of the application ſhould be 
allowed, or only coſts of the trial and the for- 
mer proceedings, this not being, ſtrictly ſpeak- 
ing, coſts of the defence. But Cur' ordered the 
coſts of the whole to be taxed. M. 13 G. 2. 
Hickman v. Colley, g 
After the inqueſt is taken by default, de- 
fendant can make no ſuggeſtion on the roll, 
purſuant to Stat. 3 Jac. 1. c. 13. H. 3 G. 1. 
Brampton and Crabb. Str. 46. 


Affidavits. 
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Affidavits (a). of belief of a 
tis not 
ufffcient (B). Str. 1209, 26. An old affidavit is not ſufficient to hold to 
jail ; and where the plaintiff, on going abroad, made affidavit, 4 J 
74. that the defendant was indebted to him in 277 J. 165. 64. for goods 
ld and delivered. On this affidavit proceſs was taken out 9 May 1747. 
A marked for bail. But Ca ordered defendant to be diſcharged on com- 
von bail; for though he owed ſo much in 1744. he might not owe it in 
747. and the act requires an oath of a ſubſiſting debt at the time of ſui 
at the proceſs. 7. 21 G. 2. Collier v. Hague. Str. 1270. — The 
Wor 12 G. 1. c. 29. requiring affidavit of 10 J. due, does not ſuperſede the 
Qt of 11 V. z. which requires affidavit of 20 J. in counties ine. 
tr. 1102. | | 


D 


(3) The Stat. requires a full oath. Sir. 11 57. 


The forms of divers affidavits, in order to 


hold defendant to ſpecial bail. 


_ affidavit for work done, and materials 
found. 


WKing's Bench, A. B. plaintiff. 
EY C. D. defendant, 


B. of (a) carpenter, the plaintiff (aj Note; the 
A in this cauſe, maketh oath, that the de: true place of 

fendant C. D. is juſtly and truly indebted to him abode, and 

W this deponent, in the ſum of , for work the tne gcdd- 


and labour done and performed by this depo- — 


vent, (or this deponent's ſervant, or both, as makes affida- 
e caſe ſhall be); and for materials about the vit in this 


ſaid work and labour, by this deponent found ok 


« f and provided. | A. B. ſuch affidavit. 


Sworn the —— day of Rule M. 15 
m— oc Car, 2. 


— 


— 


5 If 


| 
k 
- 
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If the affidavit be fworn before a commiſ 


| foner bl ſay; | 


Sworn at = 


Se. 


F the cauſe action be for goods fold, ſay, 


—— for goods ſold and delivered by this c 


nent to the ſaid C. D. 0 
f only for one thing, as for a gelding, ſay, 
for a gelding ſold and delivered by, &c. 


Affidavit for goods fold and deli vered, where 


there are ſeveral plaintiffs. 


—— indebted to him this deponent, and 
C. D. Sc. [the other plaintiffs, naming them], in 
the ſum of ———, for goods ſold and deli- 


vered by this deponent, and the ſaid ———, 
[naming the other plaintiffs] to the ſaid E. F. 


Affidavit for money had and received. — Mo- | 


ney due on an account ſtated. — Money lent, 


— Money laid out and expended, Where 
four defendants are put in the ſame vrit. 


[ naming the place) thi 
— day of ———, in the year of our 
Lord , before ———, a commiſſioner, ; 


Ky to — * FLY — Ko xa — "— * ** — — 


6 — 


1 


——— That the defendant C. D. is juſtly bs 
and truly indebted to this deponent in the ſum Wl 


„for ſo much money had and received 


by the ſaid C. D. for the uſe of this Mus 
* | 4 A 


Court of KinG's BEN HR. 


. 


And this deponent alſo maketh oath, that the 
WT defendant E. F. is indebted to this deponent in 


the ſum of ——, for ſo much money due to 
this deponent upon the ballance of an account 


deponent. And this deponent further maketh 
W oath, that the defendant G. H. is indebted” to 
him this deponent in the ſum of , for fo 
much money by this deponent lent to the ſaid 
WG. H. And this deponent further maketh oath; 
and ſaith, that the defendant F. K. is indebted 
to this deponent in the ſum of , for ſo 
much money by this deponent paid, laid out, 
Wand expended, for the ſaid J. K. at his requeſt. 


If for fees, &c. by an attorney. 


—— For fees, work and labour, money 
laid out, journeys and attendance, of this de- 
ponent, in and about proſecuting and defending 
divers ſuits and actions, and for drawing and in- 
| WW orofling divers deeds and writings, and money 
|) aid out about the ſame, for the ſaid C. O0. 


| &c. of an attorney. 
—— indebted unto this deponent as exe 


nent (or as adminiſtrator or adminiſtratrix) of 
all and ſingular the goods and chattels which 
ere of E. F. gent. deceaſed, for fees, work, 
abour, and journies, of the ſaid E. F. in his 


or money by him the ſaid E. F. in his life-time, 


ſtated by and between the ſaid E. F. and this 


fe. time, about the affairs of the ſaid C. D. and 
Vor. I. Part I. D about 


be the. by the executor or adminiſirntor, Affidavit of a 


debt, as ap- 
fears by teſia- 
For books, - is 
not ſufficient. 
utor (or executrix) of the laſt will and teſta- Str. 1219. 
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about the affairs of the faid C. D. paid, hid 
out and expended. 


D 


For journies, horſe-hire, and expences, „ 


por divers journies taken by this de 
ponent (or his ſervant, c) for the faid C. D. 
at his requeſt, and for horſe-hire and neceſſar/ | 


„ 


expences, in and about the ſaid journies. : 

; 

On a bond. ; 

Affidavit of a For principal and intereſt due on 4 | 


debt, as it ap- bond entered into by the ſaid C. D. E. F. andi 
7 7 = G. H. jointly and ſeverally, unto this deponent, WW 
fofficient. Sr. in the penal ſum of 


For meat, drink, waſhing, and lodging. 


Por meat, drink, waſhing, and 
lodging, by this deponent for the ſaid C. D 
found and provided. 


8 
For cure of a wound, &c. by 4 furgeon. 


———— For the work and labour in and about 
Euring a wound, Sc. (as the cafe is) of the 
faid C. D. and for divers things neceſſary fol 

e ſaid cure, by this deponent about the ſan 
2und. and provided. 4 


FP ͤ ͤ . ͤ oo og I St 


oF 
1 


| I 
f Rr * 4 þ * 


Court of KinG's Bznca. 


On a note by the drawee againſt the drawer, 


That A. B. of ———, is indebted 
to this deponent in —— /. _= a promiſſory 
note under the hand of the ſaid A. B. payable 
to this deponent, or order, on demand, [or on 
a certain day now paſt, or mention the day, as 
the caſe requires. ] C. D. 


For medicines, &c, of an apothecary. 


— For divers. medicines, and other things 
belonging to the buſineſs of an apothecary, by 
this deponent found and provided, adminiſtered 
and given, to the ſaid C. D. (or to his wife, 
child, or ſervant, as the caſe is) at his requeſt. 

Note; You may ſay, that the defendant is 
indebted to you in the ſum of „ for 
goods fold and delivered, money laid out, 
Journies and attendances, Cc. as occaſion re- 
quires. 


For grazing cattle, 


—_— 0 grazing, feeding, or depaſtur ing 


the cattle (or mention the particulars) of the 


ſaid C. D. from —— to.—— laſt. 


By the indorſee againſt the drawer, 


w— That A. B. of ——, is indebted to 


chis deponent E. F. in —, as indorſee of one 


C. D. of a promiſſory note, drawn by the ſaid 
D 2 A, 


88 
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: A. B. in ——1. upon an inland (or foreign) bill 
of exchange, drawn by .one F. F. upon the faid 
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A. B. and payable to the ſaid C. D. or order, 
Sc. (as above.) _ 


On a bill of exchange by the drawer. 
That C. D. is indebted to this deponent 


C. D. payable to the ſaid A. B. or order, on a 
day now paſt, and accepted by the ſaid C. D. 
according to the cuſtom of merchants, I, 


For rent, 


— Indebted unto this deponent for a year's 
rent of a houſe, meſſuage, &c. in ——, due to 
the ſaid deponent at —— laſt paſt, 


ak an a 1 nnn 


For the hire of mileb cows, 


— For the milk, uſe, and produce, of — 
milch cows by the faid C. D. had and received, 
(or you may ſay, for the hire of milch cows.) 


rere 


For the uſe and occupation. 


For the uſe and occupation of 2 
meſſuage, Cc. in from — to— 


laſt. 


— Ah «a _ a 


Court of KINd's Be Nc. 


By the ſecond indorſee againſt the drawer. 


 — That A. B. of —, is indebted to this 
deponent C. H. in —— J. as indorſee of one 
C. D, — a promiſſory note, drawn by the ſaid 
A. B. and payable to Na be ſaid C. D. or order, 
Ee. e P 35. 5 of H. 


The like £3 an er 


— That L. M. of —, is indebted to this 
deponent J. T. in J. as indorſee of one G. 
U. of a bill of exchange drawn by one E. F. 
upon the ſaid L. M. payable to the ſaid G. L. at 
a day now paſt, and accepted by the ſaid L. N. 
according to the cuſtom of merchants, . 


By an ee Ls: an inderfor. 


—— That C. D. of is indebted to 
this deponent E. F. in ——— J. as indorſee of 
a promiſſory note, drawn by one A. B. and pay- 
able to the ſaid C. D. or order, (as above,) 


f Affidavit H an aſſault, in order to procure 4 
| K 's order for but ng ine de efendant to 


4 B. of, Ec. maketh oath, that on Friday 
the 


= ponent, going, Sc. [Here ſet forth the parti- 
= culars of the aſſault,] and that this deponent made 
no oppoſition or reſiſtance againſt the defendant, 


D 3 Hur 


day of laſt paſt, he, this de-. 


37 


The preſent Practice of the 


For à debt due upon an exchange. 


——— indebted to this deponent A. 
the ſum of J. which the ſaid C. D. pro- 
miſed to pay to this deponent, upon an ex- 
change lately made between the-ſaid C. D. and 

the ſaid 
D 


this deponent, of a certain mare of- 
deponent, for a certain horſe of the faid C. D. 


6,4 


— 


r : 1 8 5 
* A 2 8 . l 99 1 ; > _ <4 
7 1 y as 
* " \d * vhs ans A Pr *2% » x £ of 0 
e P - 7% 1 1 By E * A 4 _ 


Affidavit in trover or detinue. 


— maketh oath, that the ſaid C. D. now 
has or lately had in his poſſeſſion (as he this de- 
ponent is informed, and verily believes to be 
true) divers goods and chattels, to wit, here 
you may mention the things particularly, as a iſ 
gold watch, &c.] of this deponent's, of the 
value of . and upwards; which ſaid. goods 
and chattels the ſaid C. D. unjuſtly detains, or 
bas unlawfully converted them to bis oon uſe. 


n 


A Quaker's affirmation in the King's Bench: 


A. B. of, c. grocer, being one of the peo- 

le called Quakers, ſolemnly affirms, that C. D. 

is indebted to this affirmant in the fam of ——, = 

for goods ſold and delivered, [as the cafe is,] 

| A. B. 

Affirmed at the King's Bench K * 
office, the --— day of = 

1759, before 


* 19 
reren, 


WO I III i » ET OO SOT " "EE . 8 


b, 
P 
: 
* 
of 
4 
, 
wu 
: 
4 
* 
8 
* 
0 
2 


Court of Kino's Benca. 39. 


Proceſs. 


7 


Of flung out proceſs (8); g 2) 2 Tn 

| 63) . 9 ie 130 proc 18 

againſt (wa on 8 joint cauſe of action, and one only. ing, the other 

muſt be outlawed before there can he any further proceedings. M. 8 G. 4. 
Eduarg v. Camera of Mf. . row 

Bi. of Middleſex.) (5) Make a praripe (i. e. (5) This is the 

inſtructions for a bill of Middleſex) thus: leading pro- 
Middleſex bill for A. B. againſt C. D. (c) <<, when the 


action is f 

treſpaſs. 1 
F. U. EKRet', Sc. this — 
1 

ö June 15+ —_ — 


the defendant's Criſian and ſurname if the aQion requires bail, othor- 


Fill up a blank bill of Mddleſer (duty 25.) 
You may put four defendants in one writ, carry | 
precipe, bill and affidavit (d) of debt, if the (% Vote; the 
ation be bailable, to che bill of Middleſex office, en 
now in Clifford"s-Inn. Pay for ſigning bill in 57 von- to the 
term, 6d. in vacation, tod. Swearing affidayits iſſuing of the 
15. Indorſe the attorney's name, and the day Procels, that 
and year the bill is ſued out on, and if bailable ue 
the ſum ſworn to, for which ſum the ſheriff is 7am ; 
to take bail. —A bill of Middleſex is not ſealed: and therefore, 

| if the a& is 

not complied with, the court will diſcharge the defendant upon common 
bail. why Way ns, as of any cauſe of —_— proceſs _ 
out ma worn a praper commiſſioner, attorney 
chin. Rus Z. 25 G. af. : 85 


In caſe the bill is not exeeuted before the re- 
turn, you ſue out an alias and pluries, (indorfing 
each as above directed); pay for ſigning each 
2 d. neither to be ſealed. 

4 NOTES 


F £ Ke. 
40 
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NOTES. 
. A bill of Middleſex is well deſcribed as 


the precept of the king. Str. 1069. 
2. Serving a bill of Middleſex on A. while 


1 he was attending the ſittings in a cauſe wherein 
be was defendant, is à contempt, and the court 


would have committed the attorney, if he had 
not conſented to waive the proceedings and pay 
coſts. T. 11 G. 2. Cole v. n Kr. 1095, 


233 


De form of 4 bill of Middleſex, 


Aude T is commanded to the ſheriff, that 
to wit. he take A. B. and Richard Roe, if 


they may be found in his bailiwick, and keep 


» (a) If the 
action be in a 
gui tam, then. 


them ſafely, ſo that he may have their bodies 
before the lord the king at Weſtminſter, on Mon- 
day, Sc. to anſwer (a) C. D. of a plea of treſ- 
Pals“; z and that he have then there this precept. 


vou ſay, co ahſvjex be A. B. whe ſves as well for our ſovereign lord the 
5.2. 2s for himſelf, in this cauſe, in a plea of treſpaſs, Oc, Bat in T. 18 

2. it was heſd, that plaintiff may declare qui tam, though the proceſs 
was not ſo, it not being vfaa} to inſert in the bill of Middle/ex in what right 
the party ſues, as in caſe of executors and adminiſtrators, the caſe of an 
9 of a bail bond, and the like, ow the proceſs i is poly A. 
„n to 4. B. Sg. 1232. AE 


| | Lee and Anthonie 


F . action be bailible, then you inſert a 
proper gcetiam in the place where the aſteriſk 


To 


Court of KinG's Bzneu;. 41 


The form of un acetiam in debt (a), te) The a- 


tiam billæ 


* And alſo to A bill of the ſaid C. againſt the ; was way 
ſaid A. for ——— pounds of debt, according t to 5 13 Car. 
the cuſtom of the court of the lord the king, 2. fa. 2. 
before the king himſelf to- b exhibited, and 


that by _ e 8 


1 And alſo to a bin of the aid — 
the ſaid for — upon promiſe, a- ac- 


cording, Se. 


5 8. 7. 


7 And alſo, Ee. for ng cyl away 
the goods and chattels of the ſaid , to 
damage of —, . to, Sec. 


5 & *..* 


For converting and. aiſpofing of the — Fac. 669; 
and chattels of the ſaid , to the valpe pf 
— according, Sc. 


“ For detaining the n and chattels * the 
ſaid —, to che value of woes > One 05 


7 Covtnant. 
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For breach . 
the ſaid ——, of , according, &c. 
If there be ſeveral defendants ſay, 


To anſwer C. D. of a . of wp 
and alſo AR — the - ſaid 

againſt the ſaid 4. B. for ——, upon promiſe, 
and m—_ _ faid E. F. l of debt, 


accord 
n two are foverally bound in a bond of 


51 * the acetiam mult be pro 40 l. de delits 


N ale. 
Alias Bill of Middleſex. 
Middleſex, T is commanded to the meriff, as 


| 


to wit, it was before commanded to him, 


chat he take, Cc. 
Pluries Sill. 


Adidljes, T is commanded to the ſheriff, a 
to wit, 1 it has been oftentimes commanded 
co him, that, Se. 


Pracipe. 


A alias bill or pluries bill for 
Sc. as before. 

If the defendant lives in any liberty where the 
Hherif of Middl:ſtx may not enter, 
to direct his warrant to = bailiff of that liberty; 
and if the bailiff of the liberty does not execute 
it, vou muſt get the ſheriff to return a 2 
; V0, 


et the ſherif 


Court of KINO BANG. 
ballive, and then you make out a non amittat 


bill of N n the ſheriff may 


I, A. {3 


The fr 72 4 non Al bill r Wale, | 


Middlejex, be ab aha.” | 
he do not forbear'by reaſon of any: | 


to wit, 
liberty in his county, but that he take, Oc. as 
before. A 12 . 


db Ae 


1 now omittas bill — 
againſt , 4. before. Pay for ligning 
non Brew in term 64 in ware, 
be ſealed. nt Of 1 0 
In pr OA POE TING of tenitations; you 


od. _—_ 


5 8 


ſix years after the debt contracted. Get it re- 
turned non eſt inventus by the 2 then enter 
the bill on a roll, and fle it with the ſigner of 
the Jatitats,, pay 4 d. Docket, and carry in the 
roll as in other caſes. ' + 

The entry of a on of 7 on the roll 


Fa 2 


FS. | 
. 
14 * 44 * ung. 7 


4 1 yp the tom wp K.. Hilary. 


Maddleſex, HE ſheriff is commanded, that 


they may be found in his bailiwick, . ng keep 


before che lord the king at M aßminter, on Mov- 
. after, Cc. (che return) to anſwer C. 2 


may ſue out a bill of AHA⁰ivper any time within 


them ſafely, ſo that he may have their bodies 


43 
Ln 
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ſn a ples of treſpaſs; and alſo to a bill of "ths 
C. againſt tlie ſaid A. for 207. upon promiſe 
— to the euſtom of the court of the tord 
the king, before the king himſelf to be exhi- 
(a) Note; bited (4) pag that he, have then chere this Pee 
notwithſtand- Cept. 


ing the bill is 
made out with an acetizm, yet there | isno TIES 6 
3 no — | | - 0: For 
h ee 5d 35/7 Bad 0/3006 aid nf nar 
b „ 
0 bill. in 
Tee and Aut bonie. * 


— 


T- which day, before our lord the king 
A Wieftminſter, came the ſaid C.in his proper 
perſon, and offered himſelf againſt the kai 4 
in the plea aforeſaid; and the ſheriff of Midale 
ſex, to wit, C. E. eſqʒ and J. &. eſq; returned, that 


ale ee wes ook wa Ip his "3 : 
Do 03 203 15115 
hare 3117 : 
. decket Paper. | i 2th t 
2 
Er- made by B. $ one 65 ab Mt — v 
17 / 
Hd s 0 „113 on 
"a to wit; Eil of Mb for , MY: 
C hat B. and John Doe. F Roll, c 
rr . Ree He. ) t 
: 7 It N O 1 E S. 7 KANE N [ 
1. A laſitat prevents the ſtatute of Lirnitations 7 
1 — of Middlefes. s. 
| ſſampfit for 15001. for portion promiſe 
with 54 nt's bus ghter. Defendant 


non aſſumpfit infra fin ammo. The plaintiff. . 
* 


Court of -King's: BENeH. 


plied, that ſuch a term he ſued out an alias la 
againſt the defendant for the ſame cauſe, and 


You cannot begin with an alias, but you muſt 
ſet out a lat. Hil 27 & 28 Car. 2. zo 
15 B. R. M. S. Rep. . 

he defendant pleaded non aſſum; ft infra 
ex CES Plaintiff "replied a lat'; and the court, 


ing a. bill of Middleſex... Hil. 9 G. 1. . v. 


in Croctett v. Jones, S. P. . per 

Note; Raymond at firſt doubted whether the 
plaintiff ought not to have ſhewn, whether a 
bill of Middleſex ifſued before the. 44, becauſe 
Iche bill is the foundation of the lat“; dut after- 
wards he agreed with the reſt of che court, that 
it was not neceſſary. 

4. Action upon the caſe upon a bill of ex- 
SHE Defendant pleaded, that the bill was 
firſt exhibited 23 O#. 12 G. quodgue non aſſump- 
it infra ſex annos ante exbibitionem bille. Plain- 
tiff replied, that the action was firſt commenced 
28 Nov. 11 G. and that defendant promiſed 
within ſix years before that. Defendant demurred. 
And infiſted for defendant, that it was not 
enough to ſay the action was firſt commenced 
ſuch a day, without ſhewing the proceſs, and 
continuing it down to the time of the declara- 
tion, and ſo is Salk. 420. Cur' afterwards gave 
leave to amend the replication, by ſetting out 
the lat, and adding the -continuances on pay- 
ment of coſts, M. 13 C. 1. Crackat'v. 8 
Strange 734. | g 4 


Cities | 


ontinuts it down. Defendant demurs. Cur”. 


on demurrer, held it well enough without ſhew- 
Loulſon. Str. 550: — Bid. 34. M. 26 | 


* 
on 
* 
F Þ 
* 1 . 
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Citi ad fowns woe if or fri 


8 of Briſtol, Coventry, Chefter, u af 
Olaureſter, Lincoln, London, Norwich, of 
town .of Nottingham, "each two. ſheriff, 
eite of. Canterbury. Exeter, Litchfield, mW Iv 

| Wired, have each dne ſheriff.” A 
Towns of Mig fan upon Hull, Soithiniopi 
Pool, and Newraftle: r 1 have each Ie 


ſheriff. Y 


N — 


What.] A latitat is in nature of a feftatu 
bill of Miudleſer, and is to be ſued out whe 


the defendant lives in * other county t 
Middleſer. 


Suing it out.] Make a precipe, fill vp a blark 
ar, x Fr 25. Carry the precipe, lat”, and aff 
davit, if bailable, to the King's Bench offic 
and Mr. Heberden, the ſigner of the writs th 

will ſign the I?; pay him 25. 64. © Swearing 
affidavit 1 5. Sealing lat 7d. 
Remember to indorſe your lat, as is dit el 
under tit. bill of Middleſex, p. 19. 


Alias, Ec.) If the la“ be not executed befor 
the return, you fue out an alias, and then 
pluries.— Make out a præcipe for each. Indot 
each as before directed. Pay nothing for fig 
ing either, fealing each 7d. Note; after th 

firſt pluries you ſue out a ſecond, Sc. for fou 
terms from the ſuing out . the lat”, and afid 
that a new lat“. 


A. a ©, =* 


i 


Court of Kinc's BEN CH. 


our firſt proceſs be «bill of AGB 
. — pre he is arreſted tems 


into another county, you may get a copy of the 
affidavit of the debt from the bill of Middleſex 
office, (ſtamp 15. 6d. pay for copy according 
to the length); and upon filing that copy with 
Mr. Heberden, he will ſign your lar. The 
like may be done if a lat iſſued firſt, and then 


defendant removes into Middleſex. 


NOT ES. 


1. A lat will 8 the ſtatute of limitations. 


See before, p. 44, 4 

2. Teſte of a af may be made any day in 
term, that is a day in court; but the uſual way 
in term time is to make the teſte thereof the firſt 


vacation, then make the zeffte thereof the laſt 

day of the preceding term. 2 Salk. 700. 

B+ There is no certain number of days ne- 
ry to be between the teſte and return of a 


ed M. 5 G. 2. Loving v. Avery. Str. 917. 
4. Latitats are now executed in Vales, coun- 
ties palatine, and the cinque ports. 

5. The court of King's Bench will expect a 
return of a lat to Durham, and will grant an 


for the execution of the proceſs, upon pretence 
that procefs of B. R. will not run in the county 
palatine. E. 11 G. 2. Chapman v. Maddiſon. 
Str. 1089. In this caſe Cur declared, that 


nuſince, 


day of the term. But if it be ſued out in the 


ae lat', even one day is ſufficient, if it can be 


attachment againſt the proper officer of the 
biſhop, if he refuſes to iſſue the uſual mandate 


whatever might be the caſe, when the queſtion | 
came properly before them upon a claim of co- 


47 


48; The preſent Practice of the 


nufance, or plea; to the juriſdiction, yet they 
would never endure, that the officer ſhould re- 
fuſe to receive their proceſs. They cited Le: 
v. Ranſome. M. 9 G.2. Where to a lat' into 
Lancaſter, it was returned, that the writ lay not, 
and Cur quaſhed the return, as not being a 


proper way of bringing the point in queſtion, | 


They ſaid the true meaning of the expreſſion 
breve domini regis non currit, is, that the court 
cannot write directly to the ſheriff, as they do 
in other caſes. Did. 


The form of a latitat. 


GE ORGE the ſecond, Cc. To the ſheriff 

of London, greeting. Whereas we lately 

commanded our ſheriff of Middleſex, that he 

ſhould: take A. B. if he might be found in his 

bailiwick, and ſafely keep. him, ſo that he 

might have his body before us at Weſtminſter, 

at a certain day now paſt, to anſwer C. D. in a 

= __ plea of treſpaſs, and alſo to a bill of the faid C. 
F. ai. But àgainſt the ſaid A for pounds upon 
only in a lar: Promiſe, according to the cuſtom of our court 
ſay, inſtead of before us to be exhibited ; and our ſaid ſheriff 
a y 8 of Middleſex at that day returned to us, that the 
3 * ſaid A. was not found in his bailiwick ; where- 
+265" % upon on the behalf of the aforeſaid C. it is ſuf- 
| the cuſtom ef ficiently teſtified in our court before us, that the 
the court of (ajd A. doth lurk and ſecrete himſelf in your 
= = 4 — county: therefore we command you, that you 
the bing im. take him if he ſhall be found in your bailiwick, 
fo to be exhi- and ſafely keep him, ſo that you may have his 

ted; YOu | 

muſt * according to the cuſtom of our court before us to be exhibited. If 


the defendant is not to be held to bail, you leave out the acetiam, treſpab 
being ſufficient, 


body 


© pwn, BY wet 


— 


ae Y 


cc 
cc 
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body before us at Weſtminſter, on next 

after to anſwer the ſaid C. in the plea 

8 [and bill] (a) aforeſaid, and have you there then 2 V bail. 
this writ. Witneſs, Sc. c le.) 


Bail for A. by oath, * 1 
R. M. T.ee and Antonie. 
1 Jan. 1760. 


The præcipe or note for the office. 
London. Lat* for C. D. againſt A. B. (5) (% Draw a 


line under de- 
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R. M. Ret' Monday, 8 St. Hil. — 
| . 
1 Jan. 1760. —_ 2 
able, other - 


wiſe not. 


The form of an alias capias. 


EO RGE, Sc. To the ſheriffs of London, 

greeting. We command you, as we have 
before commanded you, that you take A. B. if 
he may be found in your bailiwick, and ſafely 
keep him, ſo that you may have his body before 
us at Weſtminſter, on next after ' 
to anſwer C. D. of a plea of treſpaſs, and alſo, 
Sc. ¶ here inſert the proper acetiam, if the action 
i bailable.] And have there then this writ. 
Witneſs, Se. 1 2 


176 Lee and Antonie. 
If bailable, indorſe as before. 


Pluries. 


4 They pluries capias is the ſame, only inſtead 
of the words * as we have before com- 
„ manded you,“ you muſt ſay, as we have 
* many times commanded you.“ 


Vo..I. PART I. E Non 
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Non omittas. 
Of * it | F the defendant lives in any liberty into wh 


ich 

the ſheriff cannot enter to execute your la-, 
alias, or pluries, get him to direct the warrant 
to the bailiff of the liberty; and upon the re- 
turn of a mandavi ballive, you may make out a 


non omittas. But it is uſual to ſue out a 0 
omittas in the firſt inftance, directed to the ſhe- 
riff, and then any other bailiff may execute the 
writ, g 

If a la?” has been ſued out before, you pay 
nothing for ſigning a non omittas, only for ſealing 
7 d. if no lat' has been ſued out, then you pay 
25. 6d. ſigning, and 15. 2 d. ſealing. 


The form of a non omittas. 


GEORGE the ſecond, Sc. To the ſheriff, 
We command you, that you do not forbear 


by reaſon of any liberty of your county, but that 


you take A. B. &c. in common form. 


N OTES; on filling up writs. 


A lar may be 1- You need not inſert in a writ, on what ac- 
| t:ficd before count, or in what right, the party ſues, as in 
the plaintiff s the caſe of executors or adminiſtrators, the caſe 
— but of an aſſignee of a bail bond, and the like, where 


the party muſt the proceſs is only to anſwer to A. B. Per Cur 
not be ar- IN the caſe of the weavers company qui tam v. 
reſted upon it | | 

before the money is due; but if an original bears tete before the money 
is due, it is abateable ; but the /ar” is only to bring defendant in cuſtody, 


that plaintiff may declare againſt him by Lill, and then preevedings on the 
lat ceaſe. 1 Yer. 28. 
| Forreſt 


as A FF — 


A -« F— -- XA 4 


a ww 
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Forreſt. T. 18 G. 2. Str, 1292. This was in 
caſe of a bill of Middleſex, where the bill was to 
anſwer to the weavers company, and the decla- 
ration was in the name of the company qui tam 
for themſelves, Sc. and held to be right, id. 

2. By Rule Mich. 15 Car. 2. no writ, with 
the clauſe of acetiam, is to be ſued forth againſt 
an heir, executor, or adminiſtrator, ſo as to 
oblige him to put in ſpecial bail, 


Attachment of privilege.) Vide proceedings 
by attornies, p.. 


Of executing proceſs, 


Where not bailable.] Where the action is not 
bailable, defendant is to be perſonally ſerved 
with a copy of the proceſs (a), within the city or (a) And hot 
county into which the writ is directed, with yith the 


notice ſubſcribed of the intent of the ſervice. chamberlain's 
mandate, 
where the writ iſſues into a county palatine. 


| b) No fee 
Notice (0). | (1 ) — 2 
| tice 
A B. you are ſerved with this proceſs, to 

the intent that you may by your attorney 
appear [for yourſelf and M. your wife,” if 
the action be againſt baron and feme] in his 
majeſty's court of King's Bench at the return 
thereof, being the day of "mi 
order to your defence in this action. 

If the writ be againſt ſeveral defendants, you See Sel. Ca. 
muſt name them all in the notice and copies, (ex- Temp. Hardw, 
cept it be againſt huſband and wife), for each 33. 

E 2 defendant 


55. Stat. 12 G. 1. c. 29. 5 G. 2. c. 27. 


I. On the act 12 G. 1. c. 29. which requires 
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defendant is to be ſerved with a true copy of the 


whole writ. | | 
You charge for a copy of the writ and ſervice 


made perpetual by 21 G. 2. c. 3. 


Of executing writ where bailable.] If the action 
be bailable, get a warrant on the writ ; in Mid- 
dleſex pay 4d. in Eſſex, Surry, and Kent, 64. 
In Weſtminſter a warrant from the high bailiff is 
25. 4d. In other counties uſually 25. 6d. De- 
liver the warrant to the officer, who will arreſt 
the defendant. Note; in particular franchiſes 
the proper officer there ſhall execute the proceſs, 
Stat. 5'G. 2. c. 27. /. 3. | 


O. 


the proceſs to be ſerved, it is not neceſſary to 
ſhew the party the original writ, as you do on 
ſervice of rules. The act only requires him to 
be ſerved with a copy, which is the ſame as if 
it had ſaid deliver @ copy. Per Cur'. M. 4 G. 2. 
Morley v. Glover, in B. R. Str. $77. 

2. Engliſh notice on proceſs to appear, only 
ſaid to appear, &c. being the 14th of June, 
without ſaying his inſtant, or expreſſing the 
year of our Lord, or the king; and held to be 
right; tor per Cur* it muſt be underſtood to be 
the next 14th of June. T. 18 G. 2. Str. 1233: 


* 


6 Guar dian. 
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Guardian (a). 


* 


How to admit a guardian for an infant be- 
fore a judge to proſecute and defend. 


ET a piece of parchment like a bail piece, 
G and write thereon as follows ; 


Midd. to wit, A. B. Who is within the age of 
twenty-one, is admitted by 
the court of our ſovereign 
lord the king, before the 
king himſelf, by J. S. gent. 
his guardian, to proſecute 
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(a) See a pe- 
tition to aſſign 


an infant a 
guardian, p. 


- 


and defend all and all manner 


of actions and ſuits, depend- 
ing in the ſame court, at the 
ſuit of C. D. 


After the admiſſion is ſigned by the judge, 
carry it to the clerk of the rules, and file and 
enter it with him; for it is no record till that be 
done; and the clerk of the rules will draw up 
a rule upon this admiſſion, 

In error; adjudged, that if a guardian be 
admitted to defend for an infant, and yet the 
entry happens to be per attorn', the record ſhall 
be amended, and made per guard” ; otherwiſe 
where no ſuch admittance. T. 27 Car. 2. M. S. 
Rep. in B. R. 
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NOTES. 


1. An infant brought an action of aſſault, and 
declared per guardianum. And to prove that 
his witneſs was the promoter of the cauſe, and 
at the expence of it, the chief juſtice allowed the 
defendant to give the guardian's declaration to 
that purpoſe in evidence, he being a perſon 
liable to coſts. Hil. ꝙ G. 1. James v. Hatfield, 
at Guildhall, coram King C. J. Str. 548. 

Tf an infant 2. An infant may ſue by his prochein amy, or 
refuſes © guardian, but he muſt always defend by guar- 
Gy dian. And the reaſon why an infant cannot 
by, plaintiff authorize an attorney to appear for him is, be- 
may do it for cauſe he is not ſuppoſed to be capable of chu- 
him. Ji, ſing a proper perſon, and therefore he muſt 
P. 35: note 4 have a guardian appointed, againſt whom he 
may have an eaſy remedy in caſe of miſbeha- 
viour. 5 
3. A general admiſſion of a prochein amy is 
ſufficient, without a ſpecial aſſignment by the 
court. Str. 304. 


8 


(a) To be | Common bail (a). 


written on a 


Rem Hampe FPILE it with the clerk of the common bail. 


with a treble In term pay 1s, 2 d. but if not filed within 
64. lamp. fix days after the end of the term, your writ 
is ret',, You pay 4d. more for a poſt term; 

; but 
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but you do not pay for another poſt term, till 
the vacation of the ſubſequent term. 

Common bail muſt be filed by the defendant in 
eight days excluſive after the ret* of proceſs ; 
or afterwards by plaintiff according to the ſtat. 
affidavit of ſerving proceſs being made, which 
may be ſworn before a judge, commiſſioner, or clerk | 
of the com? bails, or his deputy, and filed gratzs See gat. 5 G. 
with the clerk of the rules. When common 2 © ?7- 
bail is filed by the plaintiff, you add on the 
bail piece, after the attorney's name, theſe | 
words, filed according to the ftat. (a). This com- (©) Rule M. 
mon bail piece may be filed by the plaintiff at 89 8 5 
any time after eight days alter the ret' of the 
writ is expired, before judgment ſigned, if de- 
fendant hath not done it before, but it muſt be 
made of the term the writ is ret', though filed 
of a ſubſequent term, which may be done by 
paying poſt terminums. 


NOTTF x 8 


1. Voluntary appearance invalid, unleſs a lat 
or bill of Middleſex, (where defendant abides in 
Middleſex) be ſued out in fourteen days after 
ſuch appearance. T. 4 FV. M. 

2. If baron and feme are ſued, - che baron 
muſt appear for himſelf and his wife. And the 

notice on the copy of the proceſs muſt be thus; 
Mr. A. B. you are ſerved, &c. to the intent 
* that you may, by your attorney, appear for 
«* yourſelf and M. your wife, Sc.“ 

3. Where an attorney undertakes to appear, But not unleſs 
Cur will oblige him to do it in all events. E. be has under- 
12 G. 1. Sr. 693. 2 

4. By 12 G. 1. c. 29. If defendant does not 
file common bail in time, plaintiff may do it 


E 4 tog 


Nin S. bail. 


For him. In this cafe defendant was an infant, and 


got a note of him for 207. and held him to bail 


world, that ſhe is married, the court will grant 
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had appointed no guardian by whom to appear: 
Cur* made arule that plaintiff ſhould namea guar- 
dian for him, if he refuſed to do it himſelf, 
T. 10G. 2. Storne v. Atwoll. Str. 1076. 

g. Affidavit to hold to ſpecial bail being de- 


232. 


fective, common bail was ordered. On 19 April O 


plaintiff made a full affidavit, and took out a. 
new writ, and held defendant to bail, and next 
day moved to diſcontinue on payment of coſts. 
Plaintiff ſhould have had the coſts taxed- and 
paid before he took out a new writ. Defendant 
diſcharged upon common bail, and plaintiff to 
pay him his coſts of this application. T. 17 G. 
2. Belifante v. Levy. Sir. 1209. 

6. Defendant being arreſted for 25 J. lay in 
gaol till he was ſuperſeded. Plaintiff afterwards 


2— of 


or 201. Cur' diſcharged him upon common 
bail; for ir is but a farther ſecurity, and does 
not extinguiſh the former caſe of action, which 
may be declared upon. Hil. M. 18 G. 2. Tay- 
lor v. Vaſteneys. Sir. 1218. 

7. A woman arreſted by her maiden name, 
and being a feme covert, prays to be diſcharged 
on common bail, which would not be granted; 
for per Holt Ch. J. if it appears to the eye of the 


z 1 


it, but in this caſe the defendant's huſband 
abſconds, &c. 13 May 1689. B. R. M. S. 
Rep. be Oe 
8. Upon debate it was held, that the rule for 
payment of 5 J. for not filing common bail, ac- 
cording to the 9 & 10 ,. g. c. 25. ſ. 33. ſhould 
be made abſolute on the firſt motion, the words 
of the ſtatute being, that the court ſhall imme- 

diately 
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diately award judgment; whereon the plaintiff 


may take out execution. 13 G. 1. White v. 
Holland & al'. Sir. 737. 


The form of a common bail piece. 


Of the term of St. Micb. in the thirty- firſt year The term the 
of king George the ſecond. writ is ret” of. 


Middleſex, A B. having been ſerved with pro- 
to wit, * cels (a), is delivered on bail, (a) As the 
taking the 


To John Doe, of London, gent. body is now 
and diſpenſed with 
Richard Roe, of the ame place, gent. 3 


R. &. At the ſuit of C. D. debe is ner 


attorney (3). 10 J. I have 
taken the li- 


berty to omit the words « upon an arrefi,” in the common bail piece. 
(6) If common bail be filed by plaintiff, then ſay, ** ' filed Ras the 
« ſtatute.” K. S. 2 | | 


The - form of the affidavit of ſervice of 4 
in order to file common bail for defendant, 


according to the ſtatute. 
In the King's Bench. | 
A. B. plaintiff, 


Between and 
C. D. defendant; 


of, Se. maketh oath, that he this That it is noe 
Leponent did, on the — day of 1 
in the county of 


[or city Oboe — 


I perſonally ſerve the defendant in this ſervice. See 
p. 52. 


note 1. See alſo the Common Pleas Prads, p.. 
cauſe 
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cauſe with a true copy of a lat (alias, capias 
pluries capias, as the caſe is), which appears ti 
this deponent to be regularly iſſued out of thi 
honourable court againſt the ſaid defendan 
(and others), at the ſuit of the ſaid plaintiff 
returnable in this court on —— [naming th 
return] under which ſaid copy was written at 
Engliſh notice to the ſaid defendant of the inte 
of ſuch ſervice, purſuant to the ſtatute in tha 
caſe made and provided. 
Sworn, Sc. 
In the Common Pleas the like form will dc 
only you ſay capias, &c. inſtead of lat. 


{a) Two peo- Special bail 4 a } . 
ple put in bail 

in feigned names, and becauſe there were no ſuch perſons, they could ng 
be proſecuted for perſonating bail on the ſtatute 21 Fac. 1. c. 26. 80 the 
court ordered them and their attorney to be ſet in the pillory, which wa 
done accordingly, 7. 6 G. 1. Axon. in C. B. Str. 384. 


Special bail on cepi corpus, when to be put in. 
Defendant being arreſted, may give a bail bond 
to the ſheriff, and if arreſted in London or Mid 
46) The rule dleſex, he muſt put in ſpecial bail in four days 
of Mich. 8 excluſive (S) after the return of the writ, If in 
Anne does not | 
mention whether the four and fix days are to be incluſive or excluſive of the 
day of the return of the proceſs ; but the 3 of this court is, to reckon 
the days excluſive. And here it may be proper to obſerve, that in al 
caſes where it is not aſcertained by the rules of this court, which require: 
matter to be done or not to be done within ſo many days, how the days are 
to be reckoned, whether incluſiuelj or excluſively ; yet the practice is t0 
reckon the days excluſive, tho' in the Common Pleas they are reckonet 
#nclufive ; and ſo the eight days, which the defendant has by the late act u 
appear after the return of the proceſs, are in this court reckoned eæcluſius 
in the Common Pleas inc/ufive, of the day of return of the proceſs ; whid 
difference in reckoning is, in the ſhort terms, ſometimes a means of gaining 


1e term, and gives the ſuitor in oge court an advantage which the ſuitor it 
the other has not. 


r LT roar mw RK HH 2 _ 
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any other county in fix days excluſive. Rule M. 
8 Ann. or the bail bond may be aſſigned. 
But if either the fourth or ſixth day for put- 
ting in bail fall on a Sunday (a), it may be put (a) Note; 


in on the Monday. See Str. 782, 914. — 2 


How to put in ſpecial bail in London.] Ingroſs — . be 


the bail piece on a double 19. ſtamped piece of 86. 
parchment, carry it to a judge's chambers, and, 
having the bail there, the judge's clerk will take 
the bail. Pay him 4s. in term, in vacation 5s. 
Give the plaintiff*s attorney immediate notice in 
writing of your having put in bail, (Vide Rule 
Mich. 16 Car. 2.) that he may inquire into the 
ſufficiency of the bail, 


Of putting. in bail in the country, and tranſ- 
mitting it.] Carry the bail piece to a commil- 
ſioner of the court, and he will take the recogni- 
zance. Afﬀidavit of taking it muſt be made 
either before a Judge of B. R. to whom the bail 
proce ſhall be tranſmitted, or before a commilſ- 
toner. If the affidavit be ſworn before a com- 
miſſioner, it muſt be drawn in form, and an- 
nexed to the bail piece to be filed together, 
And if the bail be taken by a commiſſioner 
within, forty miles of London and Weſtminſter, it 
muſt be tranſmitted to one of the judges of B. R. 
within eight days after the taking thereof; if 
taken above forty miles in 15 days, unleſs all 
the judges of B. R. ſhall be on their circuits, 
and then as ſoon as any one of them ſhall return 
to his chambers. T. 8 W. 3. 

Pleaſe to obſerve, that by the rule of M. 8 
| Ann. In all counties, except London and Middle- 
fex, the defendant hath ſix days after the return 
of the proceſs to put in bail; and by the rule 


T. 


* 
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F. 8 F. z. eight to tranſmit it, if within forty 
miles, being in all fourteen days; if above forty 

miles, then ſix days by M. 8 Ann. to put in 
bail, and by T. 8 W. 3. fifteen to tranſmit it, 
in all twenty-one ; which times are to be ob- 
ſerved by the defendant, or the bail bond may 
be aſſigned. 


Erxcepting againſt bail.) Exception to bail put 
in before a judge to be made in twenty days after 
notice thereof given to plaintiff or his attorney, 
M. 16 Car. 2. Afterwards void. M. 8 Ann. 
If put in before a commiſſioner, exception to be 
within twenty days after the bail is tranſmitted, 
and notice to plaintiff, or his attorney, of the 
taking thereof. 8 V. 3. — Exception againſt 
bail is made in the bail book at the judge's 
chambers; if by original, it is in the filazer's 
book. Notice in writing of having excepted 
againſt bail muſt be given without delay to de- 
fendant's attorney. E. 2 G. 2. E. 5 G. 2.— 
If the plaintiff ſhall not except to the bail within 
twenty days next after notice of putting it in, 
(given to himſelf or his attorney) then, upon 
affidavit of ſuch notice indorſed on the back of 
the bail piece (for which oath no fee ſhall be 
taken), the bail ſhall be filed by the defendant's 
attorney within four days next after the end of 
the ſaid twenty days. 1 | 


ig ee L b 
rr Wy 5 


W Of juſtifying bail.] If notice of exception be 
cauſe it is Of. given to defendant's attorney in term, the bail 
ten impoſſible muſt juſtify in four days (excluſive) after ſuch 
to juſtify or | | | 
add other bail within the four days, and therefore it is uſual to ſend up an 
affidavit of juſtification along with the bail piece, (Yide p. 61. at the bot; 
tom); but if that be not done, you muſt move for time to juſtify, &c. on 
proper affidavits, | 


notice, 
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otice, or muſt find other bail who will juſtify 
ithin the ſaid four days. But if exception, and 
otice thereof be given in vacation, the bail put 
n, or additional bail, muſt juſtify upon the 
irſt day of the ſubſequent term. E 5 G. 2. — 
wo days notice of juſtification muſt be given 
xcluſiye of the day it is given, and if Su 
ntervenes, three days notice. If the defendant 
does not attend the court, the bail muſt ſwear 
ey are worth double the ſum indorſed on the 
rit, —— Bail put in town cannot be juſtified 
before a judge at his chambers, but only in 
ourt, upon notice given thereof, and affidavit 
pf ſuch notice. But by conſent of plaintiff's 
attorney it may be at a judge's chambers, — 
But bail taken before a commiſſioner may be 
juſtified, without their perſonal attendance in 
ourt, by affidavit, ſetting forth that they are 
houſekeepers, and are reſpectively worth fo 
much (mentioning the ſum they are bail for), 
tctter all their debts are paid. | 


== T. w' 3 <= 9, 


How to juſtify bail in court.) Get the judge's 
clerk to attend the court with the bail piece ; 
pay him 25. 6d. Having the bail ready, move 
by counſel to juſtify. — It the bail be taken be- 
fore a commiſſioner, the cognizors, if they can- 
not perſonally attend, may juſtify themſelves in 
open court, either by. affidavit made before a 
judge of B. R. or the commiſſioner that took 
che bail. Rule T. 8 V. 3. 


Ho o juſtify bail before a judge. ] As the bail 

piece remains at the judge's chambers till the 
bail be perfected, bring the bail there to juſtify. 

Pay in term 1 5. in vacation 2 5. each perſon, 


Nate; 


— * — <= 
— — 
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require bail, | 
the addition of coſts will not warrant holding to bail in an action of debt on 
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Note ; when bail is taken in the country, the 
uſual way is for defendant's attorney to ſend his 
agent an affidavit of juſtification (which may be 
annexed to the bail piece) at the ſame time he 
ſends the bail piece; a copy of which being 
ſent to the plaintiff's agent, with notice of bail 
being put in, exception is ſeldom taken ; but 
if it be, the affidavit of juſtification may (on 
notice given in writing of juſtification) be pro- 
duced either in court, or (by conſent) before a 
Judge, for juſtification. | 


Vide [Except- Filing bail.) When bail is accepted, the bail 
rg piece muſt be filed within twenty days after by 
. 60. the attorney who put it in. T. 13 Car. 2. Tou 
file the bail piece with Mr. Heberden, the ſigner 

of the lats*. Pay him 4d. Note; Bail taken b 
on or before the continuance day is a bail, and 
to be filed of the preceding term; if after, of 
the ſubſequent term; but where new bail is 
added to other bail taken before the continuance 
day, the new bail ſhall be taken and filed as of 


that term in which the firſt bail was put in. 


NOTES concerning ſpecial bail. 


1. No ſpecial bail in debt on a judgment, 

unleſs the debt or damages, without coſts, amounts 

(% Where to 101. or upwards (a); nor in covenant, unleſs 

the original by rule of court, or the covenant be for payment WW 
debt does not Of money (S); nor in actions againſt bail on the 


the judgment. Common bail to be accepted. E. 7 G. 2. Gammage v. Wat- 
Ain. Str. 975. bid. 1077. Robinſon, &c. v. Nicolls. T. 10G. 2.8.P, 
(6) In covenant, when uncertain what ſhall be recovered, there it is uſual 
to accept of common bail; but when the covenant is for payment of money, 
it is the ſame as an action of debt, and ſpecial bail may be required. M. S. 


Notes. | 
* bai 
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bail bond; nor in battery, falſe impriſonment, 
privilege, (except for fees) or flander of title, 
unleſs ſpecial motion and order. Mich. 1654. 
7. g.——Nor in actions againſt beirs, executors, 
or adminiſtrators. Rule M. 15 Car. 2.—No bail 
upon penal ſtatutes. Lelv. 53. 

2. No attorney of this or any other court 
o be bail. M. 14 G. 2. Former Rule M. 1654. 

1. No ſheriff, officer, bailiff, or other per- Str. 890. 
ſon concerned in the execution of proceſs, to be 

pail in any action or ſuit depending in this court. 

M. 14 G. 2. | | 
3. If an original be ſued out in one county, 
Wind the declaration laid in another, though it be 
good againſt the defendant, yet the bail are diſ- 
charged, and not liable to a ſci. fa. otherwiſe if 
by bill. 3 Lev. 235, 245. 

4. After a nonpros the defendant ſhall find 
bail to the ſecond action, for the plaintiff ſuffers 
enough by paying coſts in the firſt action, and 
therefore ought not to be in a worſe condition 
than before. T. 7 G. 1. Turton v. Hayes. 
Str. 439. See 1 R. Raym. 679. 

5. Where the defendant might have pleaded 
bankruptcy in the firſt action, he ſball give bail 
in debt upon the judgment : As in debt upon a 
= bond, non eſt fafium pleaded, and verdict and 
= judgment for the plaintiff. To a ſci. fa. on this 
WW judgment, the defendant pleaded bankruptcy, 
and that the cauſe of action accrued before: 
and on the trial it appeared the bond was given 
before the bankruptcy, but the judgment was 
after; and the judge, who tried the cauſe, 
W being of opinion againſt the defendant, there 
was a verdict for the plaintiff; and now in'an 
action upon the judgment it was moved, that 
the defendant might be diſcharged upon com- 

| mon 
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mon bail, becauſe the bond, which was the þ 
foundation of the demand, was before the bank- 
ruptcy, ſed non allocatur. For per Cur', we 
can look no farther backward than the judgment, Will it 
and therefore there muſt be bail. M. 8 G. x, y 
Combes v. Blackall. Str. 477. F 
6. If the plaintiff obtains judgment on ſci. fa, e 
againſt the bail, pending error by the principal, 
and takes them in execution, the cqurt will not 
ſet it aſide. But if they had applied would have 
ſtaid proceedings. T. 8 G. 1. Fiſher v. Emerton. 
. 526. | 
If an action of debt had been brought upon 
- the judgment, we ſhould have granted an im- 
arlance if it had been aſked, but we never ſet 
aſide the judgment when it is once ſigned; be- 
cauſe we take it, you, by not applying in time, 
have ſubmitted to meet the plaintiff. Fieri non 
debet, factum valet. Ibid. | 
7. Motion to take the bail piece off the file, 
and to file a new one, the bail being deſirous to 
diſcharge themſelves ; which was done by plain- 
tiff's conſent. 'Hil. 4 G. 2. Hammond v. Parſons. 
M. S. Rep. | 
But bail can- 8. Caſe upon a note; plaintiff called one of 
not be a wit- defendant's bail to prove the hand. Pratt Ch. 
—_— J. ſaid, if he were a ſubſcribing witneſs he 
Cur? will diſ. Would oblige him to give evidence, but other- 
charge him on wiſe he would leave him to his liberty. M. 
putting in an- G. 1. Hawkins and Perkins. Str. 406. 
other god 9. Adjudged that bail ſhould be liable for no 
; more than the action. M. 12 G. 1. Tanner and 
Fogden in B. R. M. S. Rep. See Rule E. g G. 2. 
10. The plaintiff had delivered a declaration 
to the defendant in cuſtody, and obtained an in- 
terlocutory judgment againſt him laſt term, 
and took out a writ of inquiry ret' this ** | 


1 — 
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And the day, before the ret“ defendant moved 
to juſtify, bail. Plaintiff inſiſted, that defendant 
came too, late to put in bail after an interlocutory 
judgment, becauſe the recognizance would ap- 
pear to be of the ſame term with the final judg- 
ment, which could not be. But Cur (after 
= ome debate) declared that matter might be 
cured, by making a ſpecial entry of the day of 
the recegnizance, and of the day of the final 


judgment; and the bail was thereupon- ad- 
itted to juſtify, E. 13 C. 1. Parry v. Chap- 


an, M. S. Rep. iy ONO: 5 
11. Pratt moved to juſtify bail, and one of 
he bail only appearing in court, he offered an 
afidavit of the ſufficiency. of other; but the 
ourt refuſed to read it, and ſaid, he muſt ap- 
pear in perſon; ſo the other bail only juſtified 
imſelf. M. 13 G. 1. anon. M. S. Rep. 

12. Plaintiff made an affidavit, that defendant 
vas indebted to him in 4.04. without ſewing bis 
auſe of adtion, and had a writ indorſed for bail for 
00. but before any warrant thereon, plaintiff 
nade a proper affidavit. Per Cur, though it 
ay be regular in the courſe of things to file am 


er be intended as the ground of the proceſs, 
Not the arreſt only; and here being a proper 
fdavit made before any warrant was taken out, 
efendant was ordered to put in ſpecial bail. 
We. 4G. 2. Hodbouſe v. Hanſell. M. S. Rep. 
W 13. Sheriffs officers or ſerjeants at mace are 
| dt to be bail. Hil. 4 G. 2. Doldern v. Feaſt. 


r. 890. 1 | i 4&3 
14. Formerly, if the plaintiff declared for a 
rater ſum than was expreſſed in the proceſs, 
De bail were diſcharged. T. 22 Car. 2. But 


Vor. I. Pax I. F upon 


Wfidavit before proceſs ſued out, yet it can ne- 


Wy 2 rule of E. term 5 G. 2. the bail ſhall not, 
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upon a fecovery againſt the defendant, be an- 
ſwerable for any greater ſum than is ſworn to 
and indorſed on the proceſs on which defendant 
was arrefted (although one part of the condition 
of the recognizance is to pay the whole con- 
demnation money, - if the defendant does not); 
and if a greater ſum be recovered, the bail ſhal 
not be diſcharged, but ſhall be liable for fuch 
ſum as ſhall be ſworn to and indorſed, or am 
lefſer ſum that ſhall be recovered againſt the 
defendant, together with coſts of ſuit. — When 
the recovery is for more than the bail is bound 
in, he is liable pro tanto. The lar! was with a 
acetiam for $ol. and the declaration was ad dan 
num 1501. and the verdict for 104 l. and then 
being variety of opinions in the books, whethe 
the bail ſhould be liable pro tanto, or totally di 
charged, and the queſtion having been man 
terms depending in this cauſe, it now came i 
be finally ſettled. And the authorities cont 
dicting one another, the court took it up upd 
the reaſon of the thing; and reſolved, that: 
on the one hand there was no colour to ſubjet 
the bail to more than they were bound in, | 
the plaintiff*s demand be ever ſo much more 
ſo on the other hand there was no reaſon th 
plaintiff ſhould ſuffer by his moderation i 
taking bail; but the recognizance ſhould | 
conſidered as an agreement to pay 8o/. or d 
liver up the defendant. And therefore the 
made a rule, that the goods of the bail tak 
in execution ſhould be re-delivered, on the bail 
paying the 80 l. and the coſts ; or elſe the goo 
to be ſold, and the ſurplus returned. Hil. 350 
2. Martin v. Moor. Str. 922, 
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15. Where the debt does not require bail, coſt 
will not warrant. holding to bail in debt on the 
judgment. The debt was three guineas, but the 


coſts ſwelled it to 147. 10s.” for which plaintiff 


had judgment, and defendant brought a writ of 
error. Plaintiff brought debt upon the judg- 
ment, and held the detendant-to bail; and now 
upon motion the proceedings were ordered to 
ſtay, pending the writ of error, and common 
bail to be accepted; for, as the original demand 
did not require bail, the addition of coſts will not 


alter the caſe.” E. 7 G. 2. Gammage v. Walkin. 


Str. 975. 
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16. No ſpecial bail in debt on judgment, Nor BO pe⸗ 
after defendant hath been ſuperſeded in the ori- nal ſtatutes. 


ginal action. H. 8 G. 2. Clever v. Jordan. 
Str. 1039. 

17. No ſpecial bail in an action brought on 
a judgment, after defendant has ſuperſeded him- 
ſelf for want of being charged in execution 
within two terms, in the original action it being 
the plaintiff's own laches, not to detain him 
when he might. E. 9 G. 2. Hall v. Howes. 
Str. 1039. And it was ſaid to have been ſo 
ruled. Hil. 8 G. 2. in B. R Clever v. Jordan. 
And to be the conſtant practice in C. B. Mid. 

18. Putting in bail above, where not required, 
does not bind the court from ordering common 
bail. T. 10 G. 2. Robinſon, &c. v. Nicolls. Str. 
1077. x | 

£3 In an action upon the fat. 9 Ann. c. 14. 
by the loſer at gaming, ſpecial bail ſhall be given. 
M. 11 G. 2. Turner v. Warren. Str. 1059. 

20. Special bail may be in trover, upon a 
proper affidavit, without an order of court or of 
a judge; for it is more an action of property 

I F 2 | than 
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than a tort. T. 16 G. 2. Cathy v. Catlin. Sir. 
1192. Cites 2 Mod. 14. & T. 11 G. 2. Pith 
v. Meller, in B. R. 
21. The affidavit to hold to ſpecial bail being 
defective, common bail was ordered; and there. 
upon the plaintiff, on 19 April, made a ful 
affidavit, and took out a new writ, and held 
the defendant to bail; and the next day, 20 
April, moved to diſcontinue upon payment of 
coſts. Et per Cur', The plaintiff has been too 
| quick, for he ſhould have had the coſts taxed 
| and paid before he took out a new writ. De. 
fendant diſcharged upon common bail, and 
_ plaintiff to pay him his coſts of this application 
E. 17 G. 2. Belifante v. Levy. Str. 1209. 
| But where a defendant has been diſcharged ou 
| perjured bail, he may be held to bail on a ſecond 
writ before the firſt is diſcontinued. M. 18 6 
| 2. Olmius v. Delany. Str. 1216, 
22. A. being arreſted for 251. lay in jil 
till he was ſuperſeded. Plaintiff afterwards 
got a note of him for 201. and brought 
freſh action upon it, and held him to bail 
Cur* diſcharged him upon common bail, for ii 
is but a farther ſecurity, and does not extinguilh 
the former cauſe of action, which may be de- 
clared upon ſtill, Mich. 18 C. 2. Taylor V, 
Maſteneys. Str. 1218. | 
23. A. gave his note for 36 l. and was afterward | 
diſcharged on the inſolvent debtor's act. A, 
terwards A. promiſed plaintiff to pay the deb 
at two guineas per month, and paid twelve gu- 
neas accordingly ; and being ſued for the rel 
Cur* diſcharged him on common bail, ſaying. 
it was no new contract, but the old debt. 7. ul 
G. 2. Turner v. Cy. Str, 1233. 
: 24. Common 
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24. Common bail ordered for money reco- 1 
vered in a foreign court. Plaintiff recovered 55 
in the court of Mendon in France damages and 
coſts, Sc. He arreſted» the defendant Bere, 
and held him to bail, on an affidavit of ſo much 
being due to him «pon a judgment or decree. 
Cur held, this did not warrant holding to bail; 
for upon a decree here there can be no bail; and 
whatever might: be the caſe of a money debt 
contracted and ſued for abroad, yet this being 
a caſe of damages for a malicious proſecution, 
can never be conſtrued to raiſe a debt here. 
Common bail ordered. M. 19 C. 2. De Balf 
v. Mackenſie. Str. 1243. | 
25. Baron and feme were arreſted for the 
feme's debt dum ſola ; Cur* diſcharged the wife, 
and ſaid the baron muſt lie till he puts in bail 
for both. 1 Lev. 51, 216. & 1 Ven. 49. 
Denied to be law. T. 21 G. 2. Harriſon v. 
Bearcliff. Str. 1272. 
26. If a writ be ſued out againſt huſband 
and wife, and the wife only be arreſted, ſhe 
ſhall not be compelled to put in bail for her 
huſband, but may file common bail for herſelf, 
Wand have a ſuperſedeas; but if the huſband only 
be arreſted, he ſhall put in bail for his wife as 
well as himſelf. | gl 3 
27. Plaintiff cannot except to bail after de- Note; The 
claration delivered, unleſs delivered de bene eſſe; GG of & 5 


” 


for by declaring he has admitted the bail to be 2 Fecial 
ſufficient. dail is put in, 
* is a waiver of 
f the bail; and if before bail is juſtified, it is an acceptance of them; but if 
Ec livered 4 bene ec, then it is only conditionally that good bail be put in, gs 

| de bail already put in do juſtify, : 


F 3 Rs - + 
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Vide p. 73. 28. If the ſame perſons who were bail to the 
— ſheriff become bail above, plaintiff is not at 
liberty to except againſt them after he hath 
taken an aſſignment of the bail bond. | 
29. One that is bail cannot be a witneſs for 
defendant upon a trial; but the court, on motion, 
will diſcharge ſuch bail on putting in good bail 
in his ſtead, | 21 


A ſpecial bail piece. 
Of the term of St. Michael, &c. 


8 Middleſer, B. is delivered on bail, u 
If an action 8 xe. A. - q 4 83 il, upon an 
of debt be FW 
brought upon 8 *ſ - | 
a a recogni- To C. D. of, Sc. in the ſaid county, eſq; 
zance of bail | | 3 | and 4 5 
| 8 85 E. F. of, &c. in the county of Kent, gent, 
moſt be * a 8, G. At the ſuit of G. H. 
ſerted the fol- àttorney. | | | 
Jowing ace- | 
tiam bill (a) in the proceſs, (though defendant is only to be ſerved with a 
copy of ſuch proceſs) ; otherwiſe defendant or his attorney not bound to 
accept of a declaration in debt upon ſuch recognizance. Rule E. 15 G. 2. 
(a) And alſo to a bill of the ſaid 4 B. againſt the ſaid C. D. in a plea of 


lebt upon recognizance, according to the cuſtom, Nc. as in other acetiams. 


* 


The condition of the recognizance. 


* You (naming the bail) do jointly and ſe- 
& verally undertake, that if the defendant A. B 
5* ſhall be contemned in the action at the ſuit of 
5* the plaintiff G. H. he ſhall ſatisfy the coſts 
* and condemnation, or render himſelf into the 
F* cuſtody of the marſhal of the Marſhalſea of 
F* this court, or you will pay the coſts and 
* condemnation for him,” i 


- 


- 
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If on a certiorari you only ſay, © is delivered 
* to bail upon a certiorari; or, a writ to 
e cauſe proceedings to be certified to &c. — 
« Ar the ſuit of the plaintiff in the plaint.“ 


An affidavit to be annexed to a bail piece Th ofidevit 


a ay be ſworn 
taken by commiſſion. 8 
| - | commiſſioner, 
In the King's Bench, wha took the 
| A. B. plaintiff, 
besen; and 
(C. D. defendant. 
T. B. of „in the county of — —, 


maketh oath, that the recognizance of bail or 
bail piece hereunto annexed was duly acknow- 
* by — (naming the bail) before E. F. 
elq; the commiſſioner who took the ſame in this 
deponent's preſence, the ——— day of- 
laſt paſt. | | 
Sworn, Cc. T.'B. 


Affidavit of juſtification of bail. 
In the King's Bench. | 
A. B. plaintiff, 
Between 0 1 N. 
C. D. defendant. * vg 
H. E. of ——, and F. D. of, the 5 
defendant's bail in this cauſe, ſeverally make e 
oath, that they theſe deponents are houſekeepers 
in —— aforeſaid ; and that they are each of 10 
them worth the ſum of —— and upwards, ex, ; 
cluſive of all debts or demands due from them 
to any perſon or perſons whatſoever. © + 
Sworn, Gr | ; J. D. H. E. 
F 4 Bail 


— 


Afeer bail Terms on which Cur' will tay proceedings on 
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Bail bt. 


See flat. 4 & Aſſignment of bail Bond.] If bail be not d uly 


5 Ann. c. 16. put in, or if excepted againſt, the bail do not 
J. 20. juſtify in time (ſee p. ) the plaintiff may 
wht apply to the under ſheriff for an aſſignment of 


(4) Or plain the bail bond (4) (Note; every bail bond ought to 


| 2 Po. be in double the ſum ſworn to and indorſed on 
* ſheriff by the proceſs.) Pay the ſheriff in Middleſex 5 5. 
rules and at- Dig. for the aflignment 25. 4d. for plaintiff's 
tachment, as diſcharge for the ſame 25. 44. and for the re- 
mentioned turn of the writ 44. In other counties the fees 


3 8 differ, but not much. 


Action on bail Bond.] The aſſignment being 
ſtamped with a double 6d. ſtamp, the plaintiff 
may take out a writ in his own name, and ſerve 
the bail with a copy thereof, for no ſpecial bail 
is required to ſuch action, for that would be 
to have bail ad infinitum. Nor is the ſheriff 
after the action brought anſwerable, though the 
bail are inſufficient, | 


bond forfeit- he bail bond. | The bail, upon being ſerved with 
2 7 = a copy of the proceſs, may take out a judge's 
your tay +.” ſummons for proceedings on the bail bond to 
proceedings be ſtayed, which the judge will order upon put- 
thereupon, ting in good bail, paying the coſts, receiving a 
eee! declaration in the original action, pleading to 
wards plead ig iſſue, and taking ſhort notice of trial; ſo that 
abatement to the iſſue may be tried the ſame term. 
e original 3 wy | 
— muſt plead in chief, Salt. 519. 5 | 
If the plaintiff has loſt a trial, the court will 
founder require, that the bail conſent chat judg- 
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ment be entered againſt them on the bail bond 
for the plaintiff's ſecurity ; but in caſe the plain- 
tif might have had judgment againſt the de- 
fendant in the original action, if bail had been 
put in in time; the court will not then ſtay the 
proceedings on the bail bond. Y 


N. O T. ES. | 

1. If plaintiff be diſſatisfied with the bail given 
to the ſheriff, and the ſame perſons become bail 
above, plaintiff is not bound to accept them (a), (e) I he has 
but may enter an exception, and ſerve the ſheriff an taken an, 
W with a rule to return the writ within fx days eu 9 of 
after notice; and upon the ſheriff*s returning vi 5. 70. 
the writ, you may ſerve him with the like rule zoe 28, _ 
Ito bring in the body, according to the rule f 
M. 6 G. 2. (5). Note; where the ſheriff hath (5) V p. 76; 
taken inſufficient bail, and defendant is at large, e 14. » 
and the ret? of the writ is paſſed before he is 
ſerved with the rule, he having no power to 
retake the defendant, he cannot comply with 
the letter of this rule; but the intent thereof is, 
that- good bail be put in, or the ſheriff will be 
liable to an attachment. 

2. Where the ſheriff hath a bail bond, upon 
'an affidavit of the agreement of the parties, a 
ſpecial /uper/edeas has been granted to diſcharge 
the bail from the ſheriff, Yide Inſt. Clericalis, 


part — „ 

3. Upon a caſe at the aſſizes the queſtion 
Was, whether a bail bond was well aſſigned by 
the under ſheriff*s clerk. Parker Ch. J. ſaid, he 
had had the advice of all his brothers, and they 
were of opinion, that an under ſheriff himſelf _ 
might aſſign a bail bond in the name of the 
high ſheriff, . it having been the conſtant practice 
Fyer ſince the fat, 4 & 5 Ann. but that if the 

| aſſign· 
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The defend. of term; a bail bond was given; plaintif 


ant was ar- 


relted upon a bail might be diſcharged. 'Plaiftiff infiſted, tha 


lat iſſuing 
out of this 


court, which But Cur held it not neceſſary. This being: 
was iſſued out yoid proceſs, bail diſcharged ; whereupon plain 


of term, an 
a bail bond 
iven ; and 


e plaintif AL. S. Notes. 


having pro- 


ceeded upon the bail bond againſt the bail, it was moved, that they might Ml 
be diſcharged ; which Cur* ordered; for the firſt proceſs * void, the 
proceedings upon it muſt be void alſo. Hil, 12 G. 1. 

Wright. M. s, Str. 399. | 


whole 


Lord Raym. 
1455. 


2 . Farteſe. 366, 


jected, that the action was grounded on Fn 
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aſſignment was neither by the high fberiff ng 
his under ſheriff, it would not be good, and tha 
being the preſent caſe, the defendant had judg. 


ment. T. 3 G. 1. Kitſon and Fagg. Str. 60. . 
4. A. was arreſted on a lai” ret' on a day out 


brought debt upon this bond. Moved, that the 
the bail ſhould have pleaded the tat. of Hey. 6, 


tiff frayed leave to diſcontinue. T. 6 G. 1, 
Mill v. Bond. M. S. Notes. — Vide Wright, S. 


uckridge v. 


# 


5. No motion can be made to ſtay proceed - 
ings on a bail bond againſt the bail, unleſs bail 
be put in above; for until bail is put in above, 
the bail are not in court. T. 12 G. 1. anon, 
M. S. Rep. 9, | | | 
6. Debt upon a bail bond. Defendant tra- 
verſed the arreſt of the principal; and, on de- 
murrer, judgment for plaintiff; for otherwiſe Ml 
this will be a way to avoid all bail bonds that 
are civilly taken, without expoſing the party by 
an arreſt, T. 7 G. 1. Watkins v. Parry, Str. 
444.— M. 12 C. 1. Holly v. Fitz- Gerald. M. q. 
Rep. S. P. by 
7. Action in debt brought in London upon 
bail bond given to the ſheriff of Surry, and af 
ſigned at London. On demurrer it was ob- 


= 33 1 2 — S ewes. „„ 4, po 
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bond entered into by the bail, and that being 

laid to be done in Surry, the action ſhould have 

been there. But Cur? held, that the aſſignment 

was the cauſe of action, and that therefore the 

action was well brought in London, where the 

aſſignment was made. M. 13 G. 1. Gregſon 

v. Heather. M. S. Rep. — Str. 727. S.C.— 

T. 13 C. 1. Norcroft and Mathews. The ſame 

point ruled ſo again on the authority of this 

caſe. Str. ibid. a | | 

8. The writ was ret? on Wedneſday, and the The defend- 
bail bond was aſſigned on Monday following. ant has four | 

And per Cur, this is irregular, for Sunday is 4 to e * 
not to be reckoned as à day being the laſt, and * 

the defendant has all Monday to put in bail. M. from the re- 
1 C. 2. Studley v. Sturt.  M. S. Rep. — Str. turn day, and 
782. S. C. and P. ibid. 914, M. 5 G. 2. Bul- Sunday is to 

lock v. Lincoln. S. P. For the four days for put- oo 2 

ting in bail are to be the one incluſtve, and the Fur days (a), 
other excluſtve. | where it only 

intervenes, 

15 5 75 the laft day. Per Cur', Hil. 13 G. 1. Smith v. Braitbavaite, 
1 ) Writ ret' on a Friday, the bail hond cannot be afſigned till Ned. 
neſday. 


9. By fat. 23 H. 6. c. 10. Bail bonds muſt 
be taken in the ſheriff's name, and as ſheriff, 
On error e C. B. in actions of debt on bail bonds 
it was excepted, that it was not ſhewn that the 
bonds were to the ſheriff by the name of office, 
as the fat. 23 H. 6. c. 10. requires. Cur held, 
that it ſhould ſo appear; but they thought it 
did ſufficiently appear 'on the whole declaration, 
they being laid ſolvend eidem vicecomiti et affig- 
yatis, Judgment affirmed. Hil. 4 G. 2. Symes 
v. Oakes. Shepherd v. Oakes. Lavender v. 


Hates. Str. 893 f 
FT 10, The 


76” 


Comyns 264. 
Gilb. By. 
Rep. 84. 


ing. Plaintiff moved to amend. Et per Cur: 


1 
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10. The bail to the ſheriff may at the ret? 9 
the writ put in bail before a judge (againſt the 
defendant's conſent), in order to perform the 
condition of the bail bond; and then they may 
immediately take up the defendant, and ſurren-Wih 
der him in diſcharge of themſelves. M. 40 
2. Bercbere & aP v. Coulſon. Str. 876. 

11. Sheriffs, upon being ſerved with a rule, 
peremptorily to return any writ iſſuing out d 
B. R. or to bring in the body within fix day 
after notice, are to do ſo in the ſaid time, 
otherwiſe they will be liable to an attachment 
without further rule. Vide Rule M. 6 G. 2. 

12. The ſheriff cannot take bail on an at 
tachment, but a judge at his chambers may, 
So reſolved by all the judges. M. 8 G. 1 
anon. Str. 479. [See note 14. this page.] 

13. In debt upon a bail bond the memorat 
dum was of Trinity term. Exception, that the 
aſſignment appeared to be in November follow- 


We cannot amend it, there being nothing to 
amend by; but gave leave to file a new bill oi 
Mic baelmas term, with a ſpecial memorandun 
which the plaintiff afterwards did, and then 
amended of courſe upon payment of coſts. E 
10 G. 2. Ruſſel v. Martin. J1dem v. Thorp. 
Str. 583. | a 8 
14. On a motion from an attachment thei 
chief juſtice declared, that all the judges on 
conſideration had reſolved, that the ſheriff could 
not take bail on an attachment, but a judge a 
his chambers might. M. 8 G. 1. Anon. MY 
13 G. 1. Rex and Bentley. Reſolved accord - 
ingly. Sr. 479. [See note 12. above.] 


— 
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15. There are no ſet forms of words for bail In an aQtion 1 
bonds, ergo, they need not purſue the words of * a bail bond 
he return of the writ; for if in ſubſtance they = — - | 
re to appear, according to the deſign of the able. Str. 
writ, it is ſufficient. Vide Str. 1155, _ 444, 643. 
1.6. If the defendant neglects to put in bail, ) 
he bail bond is forfeited, though the plaintiff | 

ook no ſtep to quicken him. M. 20 G. 2, 

Merryman v. Carpenter. Sir. 1262. 


Declaration. 


4 


Declaration is the inſtrument containing 
the complaint of the party, — 

ng the writ; and ought, in order to give the 
defendant an opportunity to make a proper de- b 
ence, to contain cer/ainty, according to a ge- 

eral intent, as to the time, place, and quantity. 

By the 36 of Ed. 3. c. 15. It is ordained, 
that a count, which is the ſame with a declara- 
tion, ſhall be good, if it hath matter of ſub- 

Witance, though the terms are not perfectly apt 
nd proper. 1 


Dracing and ingrofſing declaration.] Ingroſs 
declaration on treble 1 4. ſtamped paper. Charge 

on the back thereof 4 d. per ſheet, computing l 
72 words to a ſheet (a), beſides the duty; for (a) V Rule 
warrant of attorney for defendant 4 d. (5), and 7. 12 V. 3. 
for filing common bail for defendant, according 2 * gy 


4 | to the ſtat. 79. 2 d. 


Delivering or filing declaration when defendant 
appears.) It defendant's attorney has appeared, 
plaintiff*s attorney muſt deliver a copy of the 
declaration co him, and, he muſt pay for the 

- ſame 
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(a) By a rule ſame duty and warrant (a), or on refuſal'hy 
4 — hat 2. him or his clerk in his abſence, or if his abode 
— tan be unknown, it may be left in the office; and 
receive and then on notice (b) thereof to defendant or his at. 
pay fora copy torney (from the time of giving notice, an 
of the decla- not before declaration is well delivered); and 
3 on a rule to plead given, and out, judgment ſo 
be delivered want of a plea may be ſigned, and no plea th 
or In in the be received till declaration, &c. paid for: f 


office, before 1 2 W. 3. T. 2 G. 2.--It declaration is left i 
- 2-1 age the office, and defendant's attorney pleads with 
mitted to Out taking it out, plaintiff need not take an 
plead. notice of ſuch plea, but may ſign judgment, 

(5) The no- ' | ks bad 7 

tice muſt be the ſame as after mentioned. | 


Of delivering declaration when an appearance i 
entered according to the flatute.) In all caſes 
Where a copy of the proceſs is ſerved, and com- 
mon bail filed, according to the ſtatute, a copy 


of the declaration muſt be left in the office, and 


({c) The no- notice (c) thereof given to defendant, or left a 


tice muſt ex- his laſt or uſual place of abode; and from the 


preſs the na- 


f the time of giving notice, declaration is well del 
— * vered; and if defendant do not plead within thei 
whoſe ſuit time limited (a rule to plead having been given 


—_— and out), judgment may be ſigned without afy 
lowed ſor other or further calling for a plea, and notice d 
| pleading, T. executing a writ of inquiry of damages given. 
1G. 2. T. 1. G. 2. — But where the writ is returnable 
the firſt or ſecond return of any term, plaintifi 
need not wait to ſee if defendant will file com- 
mon bail; for he may file a declaration de bent 
eſſe at the return of the proceſs, and give notice 


to plead, &c. as mentioned p. 79. 


0 


Y 
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Of delivering a declaration on proceſs, return- 
able the firſt or ſecond return of any term, where 
plaimiff does not deliver a declaration de bene 
eſſe at the return of the proceſs.) Upon all pro- 
ceſs, returnable the firft or ſecond return of any 
term, if plaintiff declares, ifi London or Middle- 
ſex, and defendant lives within 20, miles of Lon- 
don, declaration muſt be delivered, with notice 
to plead within four days after delivery, in which 
time defendant: muft plead without any im- 
parlance; and in caſe plaintiff declares in any 
other county, or defendant lives above 20 miles 
from London, declaration muſt be delivered, 
with notice to plead, within (a) eight days after () The four 
the delivery thereof, in which time defendant and eight days 
muſt plead' without any imparlance, or judg- peg 
ment may be ſigned. Rule J. 5 & 6G, 2.— W 
Note; in both caſes the declaration muſt be de- declaration. 
livered at leaſt four days before the end of the 
term, excluſive of the day of delivery, or de- 
fendant will be intitled te an imparlance. . 


Of delivering a declaration de bene eſſe.] Upon 
all proceſs returnable the firſt or ſecond return 
of any term, declaration may be delivered (9 
de bene eſſe at the return of the proceſs, with 22 * 
notice (c) to plead, if there be no affidavit of | in the 
the cauſe of action filed, in eight (d) days after office. 
the delivery thereof; and if defendant doth not (e) Notice is 
file common bail, and plead within that time, Binn 9 de- 
plaintiff, having filed common bail for him ac- mentioned in 
cording to the ſtatute, may ſign judgment. for p. 78. 

H 17 0 (4) The rea- 
ſon defendant hath eight days to plead in 75s caſe is, becauſe the defendant 
by the late act hath eight days after the ret of the writ to file common 


bail, and judgment ought not to be ſigned till defendant is in court, which 
is by filing common ball. 


want 


- 


_ 
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want of a plea, a rule to plead having been duly 


bail to be good. 


the plaintiff in any action files common bail for b 


7 
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entered. But if affidavit of the cauſe of aQion 
be filed, then in four days after the delivery, if 
the action be laid in London or Middleſex, and 
defendant lives within 20 miles of London; and 
in eight days if the action be laid in any other 
county, or defendant lives above 20 miles from 
London; and if defendant puts in bail, and doe: 
not plead in the ſaid reſpective times, judgment 
may be ſigned, a rule to plead being duly en- 
tered. M. 10 G. 2. —— Note; the plaintiffs 
attorney ought not to accept a plea if he diſlike 
the bail, for by accepting a plea he admits the 


Of delivering a declaration when the proceſs ii 
not returnable on the firſt or ſecond return of an 
term.) If the proceſs be returnable on any other 
return than the firſt or ſecond, defendant is in- 
titled to an imparlance; and in ſuch caſe the 
notice muſt be for defendant to plead within thei 
firſt four days of next term. | | 


Of delivering declaration by the bye.) Where 


the defendant, according to the ſtatute, he may 
deliver a declaration by the bye againſt ſuch WM 
defendant ; but no other perſon, except ſuch 
plaintiff, may deliver a declaration by the bye 
againſt any defendant, by reaſon of common 
bail being filed by ſuch plaintiff, Rule M. 10 
G. 2. 5 

When the defendant has filed common or ſpe- 
cial bail for himſelf, any perſon may deliver or 
ile a declaration againſt him by the bye, at any I 
time during the term wherein the proceſs * 


\ 
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the defendant is ret' ſedente curia; and the pfac= 1! 4 VV 
tice has been, that the plaintiff, at whoſe ſuit te 
proceſs is, might declare againſt the defendant | 
in as many actions as he thinks fit before the end 
of the next term, after the ret” of the proceſs, 


NOTES 


1. Where the declaration is delivered or filed, A bill on 
here ought alſo to be a bill filed with the clerk parchment 
of the declarations. (Pay 4d.) This bill is the _ to by 
declaration ingroſſed on parchment on a treble 
14. ſtamp, If no bill is fled it is error; but a 
ih is ſeldom filed (except where an attorney is 
efendant), unleſs a writ of error is actually 5 
Wrought, though charged for by the plaintiffs 
ttorney, and allowed in. coſts. | 


» 


= 2. A declaration may be amended in matter Declaration 
f form after the general iſſue pleaded, and be- amended, 
ore entry, without paying Coſts, or giving an rule to plead, 
mparlance; but if amended in ſubſtance, plain - and pleading 
iff muſt pay coſts, or give an imparlance (a); 7 
and if the amendment be in ſubſtance, after g (54,58 
, 2 election in 

becial plea, plaintiff muſt pay coſts, though amending, to 
de had rather give an imparlance. hay coſts or 

TORR, WE ive an impar- 
ance, is in the deſendant, and not in the plaintiff. So ruled 7. 6 G. 2. 
Leebill v. Sir Thomas Reynell; And ſaid to be the practice in C. B. Str. 


n IL r e r IS « 


3. In all cafes of amendment after plea 
WP \caded, defendant may plead again, and has 
vo days aſter the amendment, and payment of 
olts, to plead de novo. 

4. If a rule to plead be entered the ſame term 
he amendment is made, though before, it is 
od, otherwiſe a new rule mult be entered. 
Vo. I. Parr I. G 6. Plaintiff 
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If the — be 
not entered on 8 ' 
record, the amendment. See the margin. 


declaration 


may be amended according to the courſe of the court. Per Holt Ch. ], 


M. S. Notes. 


the declaration after iſſue joined, he cannot plead anew to the declaration, 
but he may either take colts or plead. Bid. 


plea, during the term of which it is filed, bu 
not afterwards, withcut leave of the court. 


(a) E. 1G. 
2. Ld. Gage 
v. Robinſon, 
in abatement. 
S. P. and de- 


termination. 


ri! 


8. Aﬀera ſpecial demurrer, and joinder, and 
argument, the 'plaintiff had leave to amend by 


Two decla- 
rations re- 
fuſed to be 
conſolidated. 


Ser. 1149. 


and may be amended as eaſily as if ſpoke at th 
bar. Theſe faults, ſtiled errors of the clerł 


fendants; one of them for a right of a wa 


and Crabb, for the ſame reaſon, the court refuſed 
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5. Plaintiff after plea, or after the end of the 
ſecond term, cannot add a new count as a 


yy, ©? 


And if the defendant have cofts for the plaintiffs mending i 


6. A bill on the file may be amended befor 


7. Declaration in replevin amended after ple 
in abatement (a). M 3 G. 1. Garner v. 4 
derſon. Str. 11. —— The foundation of amend 
meats by the court, whilſt the proceedings te 
main in paper before they be recorded, is, 
theſe papers, delivered to and fro, ſupply th 
declaring and pleading ore tenus at the ba, 


a aA aA aA « qe ©Q  &@ 9 


FLY — 


are amendable after the proceedings are re: 
corded. Per Ch. J. Did. e < 


the bill upon the file. Granted upon debate 
M. 7 G. 2. Biſhop v. Stacy. Str. 954. 

9. Two declarations were delivered at tht 
fuit of the ſame plaintiff againſt the ſame de 


from one part of a cloſe to one part of a town, 
and the other, was for another way from anothe 
part of the cloſe to another part of. the town; 
and the court refuſed to conſolidate them, be 
cauſe the plaintiff may be ready as to one, and 
not as to the other; and in the caſe. of Sill 


251. 


$tr. $06. | 


%. 
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to conſolidate ſeveral declarations in ejectments. 
Hil. 16 G. 2. Mynot v. Bridge et ab. Str. 1178. 
10. In all actions upon the caſe, treſpaſs, Of laying the 
aſſault, battery, Sc. you are not obliged to lay day in a de- 


che certain day in your declaration, but may la 


the day any time after the cauſe of action accrued, 

and before the effoin day of that tern the de- 

claration is of; but if the cauſe of action ariſes on 

ſome day within the term of whieh the declara· 

tion is of, then the declaration maſt be of fome 

cettain day in the term ſubſequent to the cauſe 
of action, as _ viz, Mich. term, to wit, 3 
on Monday ne er, Ge. in the year, 

Sr. and not of Mich. term generally (a). (4) The time 
Jedaration, mut 1 be fubſequent to — thontin. Lucag 


1 11. In aſſumgſi the day is not material, and | 
the oa may allege a different one in his 
replication. T. 2 G. 2. Mathews v. Spicer. 


12. Where common bail is filed by the plain - Declaring b 
tiff's attorney according to the ſtatute, 1 is the bye. * 
not ſuch a general bringing of defendant inte 
court, as to warrant dehvering a declaration by 
the bye. H. 9 G. 2: Wallis v. Smith. Str. 
1027. Sed vide rule M. 10 C. 2. p. 80. 
13. Plaintiff may diſcontinue either before of Diſconti- 
after declaration delivered, by motion at the nuance. 


fide bar (5), on payment of coſts. (5) Muſt be 
| | 1 in court after 
| | iſſue joined on demurrer. 


14. If an infant declares by guardian or pro- Declaration, = 


chein amy, defendant need not piead until plain- by an infant, 
tiff produces the rule admitting him to declare 
dy guardian, &c, 


8 2 Venue, 
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| Laying the venue in local aftions.] All real and 
mixt actions, as Waſte, ejetiment, treſpaſs for 
breaking the cloſe, cutting down trees,: ſpoiling 
the corn, graſs, Ec. and debt upon an eſcape, 
are local, and muſt be laid in the county Where 
the cauſe of ee 2 or where t lands 


lie. 11.4 (35 1 wy 15 


r 


21 Jac. 1. 12. "If an \ ioc be Ps a againſt an * for 
a matter relating to the execution of his office, 
v1 af ages de action muſt be laid in the proper county, ot, 
if not, à verdict will be given for defendant for 
| that reaſon ; and an officer may plead the ge- 
=- heral iſſue, and ive the ſpecial matter in evi- 
dence for any thing done in his office; and if 
plaintiff is Baud, or defendant found not 
guilty, he ſhall have double coſts. But if the 
officer, after his authority is expired, abuſes 
ane the party, or if he 'metts a man and knocks 
3 » 21: him dowip the action of treſpaſs and aſſault is 
dor confined to the Proper county. 7. 7G. 1. 
Str. 446. 

Debt lies Kop rent either in the county where the 
dead was made, or the land lies, if the action 
de againſt the leſſee; but if brought [by or] 

dene ga an aſſignee, it muſt be brought in the 

8d fur h/ county where the land lies; for the Ries is 
7110s 4 Chargeable only on the privity of eſtate, and 
© © _" Not upon the contract. So ruled on demurrer. 
= Dun ils. Patterſon v. Scott. M. S. Rep. 
asia at e S. C. d Fenn un 8 | 


2 


2 7 124 f 
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All local actions muſt be laid in the county 
where the cauſe of action ariſes, or che, lands lie, 


or defendant may demur. | en ech 


Of laying and Ae pts venue 15 a 
allions.] All actions perſonal, where: no poſſeſ- 
ſion is awarded, are tranſitory, and not local, as 
debt, detinue, annuity, account, caſe, c. and 
may be commenced, and the declaration ba! in 
ſuch county as the plaintiff pleaſes. 

But action upon the caſe, treſpaſs. far: — 
aſſault, or impriſonment, and other tranſitory 


actions, (except debt, ſcan mag, eſcape (a), de- (a) Salk. 670. | 


ceit, on a falſe return, againſt a carrier or light- 
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erman, on the ſtatute of uſury, covenant(b), and (5) Lev. 307. 


it is ſaid on a note, if not laid in their proper 
counties, on motion before plea pleaded, and 
affidavitahat the action aroſe in the county of 
, and nor in the county of — — 
(wbere Je ation is laid), or elſewhere out of the 
county - of — „ the court will change the 
venue. But if evidence neceſſary to ſupport 
the action ariſes in two counties, the venue may 
be laid in either county; or if the plaintiff will 
be bound to give ſome material evidence in the 
county where a tranſitory action is laid, the 
court will not change the venue. — In 4ranftory 
actions the venue may be changed upon oath, 
Sc. though defendant come in by exigent. =— 
Vide the rule of court made M.-16 54, concern- 
ing the laying of tranſtory actions. 

It a tranſitory action ariſe, part in one county 
and part in another, the plaintiff has election to 
lay it in which he pleaſes. No notice of motion 
to change venue, but you mult ſerve plaintiff's 
attorney with a copy of the rule, and it is uſual 
at the ſame time to deliyer him the plea. 


G 3 Sheriff 


- 
* 
. « 


and it was 


v. Cholmondeley G. Guy, ſuffered 
„ e 
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Sheriff may aſſign a bail bond out of the 
county, and the action may be brought where 


the aſſignment was made. Str. 727. 


The defendant being arreſted, and ſuppoſug 
che plaintiff would declare upon a battery, and 
lay it in a remote county, made affidavit befote 
one. of the judges of aſſiaes (being a judge of 
this court),. where the action was brought, chat 
if any battery was committed upon the plaintiff 
by the defendant, it was in the county of, 


ad not elſewhere. This was before declaration; 


and - after the plaintiff had delivered his decls 


ration, the defendant moved to have the venye 


changed upon the affidavit made at the'afſizes, 
granted. J. 27 Car. on Porret N 
Les, in B. R. M. F. Rep. i 4 

If the declaration be Tulivered ſo auh in the 
germs that the defendant has 8 days in that term, 
he cannot move to change the venue the next 
term. M. 6G. 1.  Aſphin'v. Gray. Str. 211. 
t muſt move to change the venue 
before plea pleaded, and plaintiff muſt move to 


diſcharge the rule, on undertaking to give 
material evidence before replication or ples. 80 


held H. 3 G. 2. Dickinſon v. Fiſher. Str. 858. 
The reporter ſays, quam tamen as to the plea; 


fendant' may give a plea at the ſame — 
ferves the rule ta change the venue. Mid. 
Though a plaintiff cannot regularly move to 
change the venus, yet he may in effect do it by 
moving to amend; and it was done fo in this 
caſe; by ſtriking out Dorſeiſbire, and inſerting 
Middleſex.” - Hil. 15 C. 2. e I, - Str. 
1162, and Hil: 3 7 G. 2. 1 c 


plaintiff to 


for plaintiff may not have time, becauſe de. 


"ROY 


«4 4 ww 4 A 


- 
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it, upon the common affidavit, on the autho- 
rity of Stroud v. Tilley. id. 1202, | 
Debt for rent laid in London on a parol demiſe Fitz-Cibbea 
of lands in Kent. Cur” refuſed to change the 166. | 
venue, ſaying, they never do it in debt. M. 4G. 
2. Dupleſſis v. Chalk. Str. 878. M. S. Rep. 
S. C. And P. ſays the Cb. J. ſaid, that in all Se en = falls 
actions of debt the venue is unchangeabſe o.. 
Venue not changed to loſe an afſzes. H. 16 
G. 2. Str. 1180, h e 
In an action of ſcandalum magnatum, Cur re- 
fuſed to change the venue from Middleſex to 
Cheſter, becauſe it was to fend it into a county 
palatine (a); and there was no inſtance of doing /,, Motion 
it in ſuch an action. T. 2 G. 2. Lady Falcon i change the 
bridge v. Forreſt. Str. 807. Lord Raym. 1418. you The 
made oath, that if any ſuch words were. ſpoken, they were ſpoken in Las- 
caſbire, and not elſewhere. But the court ſaid, they never uſed to change 
i in caſe of a county palatine. T. 28 Car. 2. in B. R. anon, M. S. Rep. 


Motion to change the venue from London to 
the city of Chefter upon a common affidavit. 
Infiſted, that it was no objection that it was in 
a county palatine, for the court might ſend 
down the record thither by mittimus, and de- 
fendant could not plead to the juriſdiction of 
this court, it being 10 late. Cur granted a 
rule »if; but afterwards, upon plaintiff's un- 
dertaking to give material evidence in London, 
Fry L it. T. 12 G. 1. Godfrey v. Phillpot. 

Venue of a cauſe ariſing id Wales cannot be 
changed from one Engliib Ar another, 
without conſent; (and Deniſon J. ſaid it was de- 
nied to him. M. 8 G. 2. Lid v. Williams). 
7. 19 G. 2, Moore V, Fernyhouth, Hr. 1258. 


I Lord Raym, 418. 
: G 4 | In 


LY —— 
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In caſe Tindale v. Guynne, notwithſtanding 

the above caſe of Moore, c. a rule to ſhey 

| cauſe, why the venue ſhould not be changed 

from London to Carmariben; which was after- 

wards made aþſolute. on an affidavit of ſervice. 

| Str. 1270. Note; here ſeems to have been no 

31. -» .- oppolitian 4 O. whether Car“, if chere had, 
| would have granted it. 

Cur” refuſed to change the venue into Dur- 
bam, the judges not going thither in the Len 
cireuit. Then defendant. offered to try it in 
Yorkſhire, \to which plaintiff not  capſenting, 
Cur? ſaid, they could - «4 nothing in- it. M. 18 
G. 2. Southouſe v. Boa. Sir. 12 16, Gur? for 


= the phe: 4h Ss to change the venue into 
wy 255 5 ſo Hit, 16 G. 2. - Howarth V., Wille. 7 
ahn! Fr. 1180. t 4 
uin Venue changed from London to Middleſex. j 
+ ety 7. 3 C. 2. Gifford v. Lechmere. Sir. 8 57. n 
Venue changed from Pole to Hampſhire, the c 


Sa appearing to be intereſted. 7. 4 
G. 2. The mayor of Poole v. Bennet. Ser. 


874 
(a) Same pri- "An artbrney (a) has privilege to change the 


— lagu venue into Middleſex, as well as lay it here when 


officer of the plaintiff (3). T. 9G. 2. Migley v. Morgan, S. 
court, Str. 1049. But a barriſter or attorney (c cannot 
(% And the change the venue into Middleſex where he is 
| Fourt will not Joint io an action with unprivileged perſons (4). 
change the 

8 „11 C. 1. 7 ownſtnd v. Duppa et 5 Did 
e + i 
pf the court. 

(4) W here a barrifter, attorney, or officer of the court, - . or a6 ſued in 
auter droit as executor, fc; or jointly with ne e 4 wy 


mann or and Wee 


* 


— 


A barriſter has;, privilege (in a tranſitory 
action) to lay the venue in Middleſex; but. 
maſter in Chancery (as {#cB) has not. | H. 26. 
2. Burroughs v. Willis. Str. 822, 2 Lord 
Raym. 19366. ret 


After the eſſoin day of the ſubſeguent term 
after appearance, plaintiff may got alter the 
venue, though he would pay coſts or give an 
imparlance. $14 ny . ih AV> 10 CUR 

On cauſes removed out of cities or towns 
where juſtices of ni prius ſeldom. come, if the 


action be tran/itory, the venue muſt be laid in 


that county where the city gr gon lies. N 
1654. ſe. g. Ps 


E. 13G. 1. in the caſe of Crabtree and Moor- (a) 4& 5 
croft, the court ſaid, that ſince the, Bat. (a) for Am. c. 16. 


the amendment of the law, which directs that 
juries ſhall come a corpar?:cdfn?\- it ſeems un- 
neceſſary in the declaration to ſet forth a parti- 
cular pariſh or vill far a vente. M. S. Rep. 

A. borrowed money of the DuteblMeſt India 
company, which he by articles covenanted to 
pay in bank at Amſterdam. The Dutch Weſf 


India company ſued thoſe articles here in Bug- | 


land, and laid the articles to be made at An 
fterdam in Holland; viz. at London in the pariſh 
of St. Mary le Bow in the ward of Cheap. And 
per Holt Ch. J. et totam Curiam, this action 


being merely tranſitory, may be ſued any where: - 


M. 11 G. 1. The Dutch Weſt India company 
v. Jacob Senior Henriques van Moſes, in C. B. 
Str, 612. Lord Raym. 1532. S. C. 

In an action of treſpaſs and impriſonment for 
facts done in the Eaſt Indies, the plaintiff laid 


them all, Being tranſitory, in London; and, inter 


alia, declared for ſeizing the plaintiff's houſe 
litugte at London aforeſaid, in the pariſh and ward 
-2 i aforo- 


FL 
199 
A ' } 


- 


90 


A 
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eforeſaid. Objected for defendant, that the 
treſpaſs as to the houſe was local, and they could 


not give evidence of ſeizing an houſe in the E44 
Indies. And Eyre Ch. J. refuſed to let the 


Plaintiff give evidence as to the houſe, com- 


ing it to the caſe of a rent of an houſe x 
Barbadoes, where it has been held, you may 
bring covenant for the rent in England; but an 
action of debt, which is lacal, cannot be brought 
here. M. 12 G. 1. Sbelling v. Farmer, at 
Guildball. Str. 646. 4 

After defendant has changed the venue, he 
Eannot plead in abatement. M. S. Notes. 9. 


| Affidavit to change the venue. 

In the King's Bench. 

A. B. plaintiff, 
and 

C. D. defendant. 


C. D. of ——, the defendant in this cauſe, 
maketh oath, that the cauſe of action, mentioned 
in the declaration delivered in this cauſe (if any 
ſuch there be) did ariſe in the county of M. and 
nat in the city of L. nor elſewhere out of the 
ſaid county of N. 3 


7 Sworn, Sc. f C. D. 


— 


Court of K 8 Bancn. 


Rule to pad. an 


Make up your paper of rules chus: 
Michaelmas term, Se. 
B. verſus C. 
pep © — Cir wh 1 5 
R. S. attorney. ao 54 Sn 
Nov. 1759. | K 
. Curry this enen tem 
pay 15. 10d. — ial Defendant 


muſt plead within four days excluſive after the 
gs wang is given. (Rule T. 1 G. 2.) Except 


OS ainſt priſoners. 

— Yog or any. holiday on. which the court 
does not fit, or office o is to be accounted 
a day within the * rule, except it happens to 
be the laſt. 

The declaration is ſometimes delivered or left 
Win the office, and notice given to plead when the 
rule to plead is not entered on the delivery, &c, 
of declaration; therefore it is proper to ſearch 
W when the rule to plead was given, or defendant 
may plead before he has occaſion, 

Where defendant is ſtraitened for time to 
plead, he may take dut a judge's ſummops for. 
time, and ſerve plaintiff's attorney with + copy 


thereof. 

If after four terms are elapſed declaration i is 
delivered, defendant is to have a whole term's 
notice to plead, unleſs the cauſe has been ſtayed 
by imjunZtion or JO 4 


n. actions where eight days are allowed, and 37 . 


© a4 * 5» 


2 


50 * 


5 court to lead by ſuch a time, he muſt pfea 
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A rule to plead may be given at any time 

in term, or within four days, after the end of 
cvery term, | Y 


« #%, F 
+ a 4 2 $4 * 


| Demanding "phe. | 


WW HERE ocleration is s delivered to de- 
fendant's attorney, there mult be a ple 
demanded of him by a note in writing. 

If a plea is demanded after rule for pleading 
is out, the defendant has only till the altevfion 
of the next day to plead. 

But Where declaration is left in the offide 
ind notice thereof given to defendant, there 
no occaſion to demand a ple 

If defendant is bound by rule or order d 


” 
4 
* # % = 


"" accordingly, 22005 plaintiff: does not ente 
Mt uy Ao: calf for a ne «buy 
3,4 


# 4 * „ 2900 

(33 ei H$- 7 . 27. of «4 4 - 7 711 * 44 0 d 

75 * - 1 TIF FT Is i i 

033 , ; * 1 71 Feurcbi e 4 : 3 
's Ws þ 55 1 a Ng „ 


EFORE you ſign judgment ſearch th 
general iſſue Back with Mr. Child; (you 
ſearch” here for defendant's name, as 4. 1 
the ſuit of B.) and if no plea there, ſearch the 
— book with the proper clerk of the 1775 
ere you ſearch for FlaintifP's name, 
tiff's oainChegins with A. ſearch for Toectal plea 
er demurrer with Mr. Benton. If with B. you 
ſearch with Mr. New and ſo * thro! 
the alphabet, 3 . 


1 

BALTES 4 4 bf . 11. 
; 7 , 4% 

b : + 5 

a 5 7 ob | fg 
. 5 a * 1 

8 * * * 7 120 

f .# #h,v 
; 


ES i 
= FRY * 
4 + * 


8 
EX. 
1 


/ wm A wh wy 3 


* 5 # 

N ma. 

| SCE» "x 0 
. | | Payinf 
4 7 „ — 


ort ef KR e“ Bruch. * 


rot money into FILED 2 


11 


„ RINGING money into court 10 often 
fs practiſed where a tender cannot be pleaded; 
and when the diſpute betwixt the plaintiff and 
defendant is only how much is due to the plain- 
15 and not whether any thing at all is due o r. 01 
"The defendant after declaration 9 After a ples 
ind before he pleads, may move for leave to Pleaded, mo- 


Day into cour L a Cœ rtain, ſum of. + MONEY (the ſum brought in 2 


eally due to the lie, wet 9 court court, and 
order e 0 1 ly , 10 : 


of 


4 


bs ng vide nin. . 
"+ Ft nom 91 tt 

Having ebrained: the rule, you pay the mo- 
ey to Mr. Heberden the ſigner of the lata, who 
a&ts in this caſe as agent to the ſecondary (4) ; (2) The ſe- 
and who, according to the rule Hil. 53 Fac: 1 le .; 2 
takes 20 5. for every 1000. and according to 1. is the pro- 
that rule for every greater or teſſer Tum of mo; per officer ap- 
ney. Under 104; he takes 23. Diointed to pa 

After you have paid the monty to Mr. He de money de, 
berden, you . — * the rule on plaintiff's 
attorney, gi t the ſame time the ge- 
netal le; — if 8 the plaintiff ae the mo- 
ney in full diſcharge of the ſuit, he ſhall have 
coſts to the time the money is paid in. But if 
he will not, he may take the money out of 
coutt in part of his demand, and to 
trial. But if on the trial he does not recover a 
greater ſum than the money paid into court, he | 
will be nonſuited, and muſt p n to the er ul 
defendant. D 3011-51011 BAIN « 


No ate; 


Bear. 4 U 5 
Ang. c. 16. 


Sev . 


* 7. 


2 ” 
T | . Cl it - J 1 at | e 1 * — 
91 - l | % ee + 4 1 e# — - — —. #- — — 


e; No ſum of money, how ſmall en 


id into court without leave to be db ip! 
de fo chat purpoſe on motion. 18 * 
I Ve 


I. Parting an action upon a "band; 4 de. 
fendant may bring into court principal, intereh, 
and cofts ; and the court will give judgment u 
diſcharge the defendant from the ſame. _ 

2. In trover for money, the court gave lean 
to blink the whole money declared for int 
court; but ſaid, they would do it only in thi 
Caſe, and not in trover ar os. Hil, 5 G. 
anon. 142. 

3. The ee after the day of paymen 
brought an ejectment; and the court orderei 
2 to ſhew cauſe why, on payment to the l 

ſor, or *— — court Fun inter 
And who —_ it, ſaid, W was don 
. often in C. B. Hil. 7-G, 1. ann. Str. 41% 

4. The defendant was bound to pay a ſum d 
money by ioſtallments at 5 5. per annum 1 and 
having failed at 15 of che days the p 
brought his action for the penalty. 
moved upon the act for the amendment of the 
— that upon paying the 5 8nd coſts, pro 

ccedings might be. ſtayed. Sad per Cur” 3 
cannot do it; for it never was the intent of tht 
obligee, that he would be put to ſo many action 
as . 2 Fear. Seer . Laie, fate 


endant to bring money into court, in an ic 


12 time this court ever allowed money to 
brought in in actions for g i 
vered, was when Kelyng was Ch. J. 
ſon why the court indulged def 
liberty. in actions of this kind, was to 
from the difficulty of pleading 
G. 1. White V. Wi o0dbouſe. M. S. Rep. 
6. The condition of a bond was to 
by 51. per annum; and the de 
to bring the arrears of the 57. per annum 
court on the act for the ment of 
M. 2 G. 2. Sir. 814. 
7. A bond was conditioned to pay 100 l. 
ſeveral inſtallments, and the firſt payment 
being made, the bond 2 put in ſuit. 
ant before judgment m to bring in 
payment with intereſt and coſts, which 
tiff was willing to accept, but inſiſted, that, as 
the bond was forfeited, he had a right to fign 
his judgment, and ſubmitted to be bound by 
rule not to take execution for more than was at 
preſent due, till another payment ſhould accrue. 
Defendant inſiſted, that by 4 Ann. c. 16. he 
was at liberty to bring in the money at any 
pending the action. Sed per Cur, that plainly 
relates to the caſe of bringing in all the money 
reſerved by the condition, becauſe it ſays the bond 
Hall be diſcharged. However, within the equity 
of that ſtatute, it has been allowed to bring in 
the money on- inſtallments. But then it is rea- 
ſonable we ſhould take care not to prejudice 
the plaintiff, who will have a /zgal advantage 
by — judgment. Therefore let him ſign 
bis judgment, but not to take out — 


3 
18 


13 


2T 


7 8 
8 


5 
F 


Z 


_— 
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1 moderately riving a chaiſe let to hire, Cu 


obtained as of courſe'for that purpoſe. And thi 


and before any writ of — 2: the 
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until the payments become due. M. 5 G. ce 
Darby v. Wilkins. Str. 957 NB. Mi m 


G22: Lucas v. London. Held, paying all the 
paſt inſtallments, with intereſt and coſts,” ſuf 
fcient; and money not yet due ordered out d 
court” to the . who ute it in. * Bil 
958. 29161081512 5 
g. The defendant pleaded a nder und 1 
profert in curia' of the money; and on a certi 
ficate that no money was paid in, per Cur, it i 
no plea, and the plaintiff might have figbel 
2 M. 12 G. 1. Pether et aP v. Sb 
Str. 638. The report ſays, that he di 
= venture to adviſe his client to do this, be 
cauſe in another caſe this term, where a plea i 
abatement was put in without affidavit, and the 
plaintiff feed ane the court ſet it aue 
15 3 404A 
9. In a ſpecial action per the aſe fo im. 


fuſedd to let the defendant bring money ind 
court, and diſcharged a rule which had bet 


Ch. Juſtice ſaid, the firſt motion to bring mung 
into court was in Kelyng's time; and inirodiel 
to avid the hazard" and diſiculiy of men * 
tender. M 1 G. 2. D N v. r 

8 4 
5 * Held on a chat money 1 
brought into court at the ſuit of an executor; iſ 
and that the effect of it would-be, not to malt 
the executor pay, but o = loſe his ſubſegum 
coſts. E. 1 G. 2. Cut eld v. pr 155 
796. M. 3 G. 1. Baker v. Turberville, il 
lowed. ſo to do. id. e eee 9 

11. After judgment againſt the eaſual ejector 


count 


Court of K Brnou;”!' * 
court made à rule to ſtay proceedings, on pay- 
ment of all rent due and coſts, it not being pre- 


tended, that the ejectment was brought on any 
other title than a re-entry for non-payment of 


900. 111 4 20 * o * g 2 1 « 
I2. No 5 money into court in debt. 
ge et af 


Hil. 4 G. 2. Leapi v. Pongillionne. Str. 


890. | | | 
wy In an action fer #lapidations, the court 


court; and ſaid, it was ike treſpaſs where you 
cannot do it, though you may tender amends. 
T.'5 G.'2. Squire v. Archer. Str. 96. 


14. 
tender of four guineas, and brought the money 
demand and refuſal; which, on iſſue joined, 
was found 'for the defendant; who thereupon 
moved the court to have his four guineas again, 


the money had been brought in on the common 
rule to ſtrike it out of the declaration. Hi. 9 G. 
. Gr veRobinſon, Sr. 107. 


N 


15. No bringin 
for desen not 
and they may not now be in as good a con- 


defendant bring in the penalty and coſts. M. 
18 C. 2. Webb qui tam v. Punter. Str. 1217. 
17. If the coſts are not paid on bringing 


Vox. I. Parr I, H and 


rent. T. 4 C. 2. Goodtitle v. Holdfaſt. Sur. 


refuſed to Jet the defendant bring money iqto 


In Amt the defendant pleaded 2 


into court, the plaintiff replied a ſubſequent 


which was refuſed ; for it is admitted ſo much 
is due to — and it is the ſame as if 


money into court, the plaintiff muſt go on, 


* 


| 97 F : 


8 22 


g money into court in rover; Hil. 2 C. 2: 

for the bing, but damages; F NN 
arry. 

dition as they were befare. T. 6 C. 2. Olivant ical bad. 


v. Perineau. Str. 1191. motion to 
16, In debt for the penalty of 5/. in killing bring it into 
an hare, with no other count, the court let the 2% 


nied. Str.822; 


but de- 


3) 4d. per 
1 all 


Co 


I) ue preſent Practice of the 


Hand v. Lady Dine. 81r 12200 Z; 
iſſue, in order to” bring money intò court, and 


caſes for copy, to 17 as 1 had when he demanded oyer. 


thereof, and ſhall have a copy, paying as above, 


the defendant” demurs for variance. 


P 


and cannot have an attachment. Hi 8 6. 7, 


18. Cur gave leave to 'withdraw the Ga 


replead it, within the reaſon of -Blackbourn v. 
Mattbias (a), not delaying the plaintiff, T. 21 
G. 2. Tarlton v. e "Soup e 9 


9 


* 


6 13 * p Quer. ; J 3 1; — 


FT ” E Gesche t is not bound t to PETS 

| claration . or) „till oger and a,Copy 
of the original is given m if he demands it. 

II the plaintiff in his declaration ſhalt make t 
profert in curia of any deed ot ber writing 
ſetters; of adminiſtration, or the like, the dx: 
fendant may pray oyer thereof, and, muſt have 
a copy delivered to him, paying ſor the ſam 
after the rate of 4d. per ſheet, (5),,, beſides 
ſtamp duty, and ſhall haye ſuch time 'afte 


f defendant in 35 plea make a profert i 
cur” of any deed, Ec. plaintiff may pray oye 


and the ſame time to reply after he receives i 
as he had at the | tinie of. demanding oyer. 5650 
os. A 96 WO og es th 


16 19 58 1 «1 ih 

* \ f " 
1 ws N 0 T E 9.4 {CES 25 9 1 
. a 7 


woes 


1, Decldkatibg pon bond "is for W. ® 
fendapt prays oyer, and it is thtered N 


bring in-the bond, and if that be fight, we will 
amend' the oyer. Anon. Hl. 17 72 Car. 2. 


2 150 ITY: 
TT A* KN {1.29 by 


/ 


”7 


* 


F # && 1 4 
* 3 ©» 
+ ST 3 * 
ourt of "King's Bron. 
* . 
4 | "KING s* } 
L 


2. The plaintiff declared in covenanty' making 
a profert of the counterpart executed by the 


detendant, and aſſigned the breach in non-pay- 


ment of rent The defendant demanded oyer, 
and upon ſearch the plaintiff could not find it; 
and, upon affidavits of his inability to give 


qyer, applied to the court to diſpenſe with it, 


the deftndant having the original leaſe, and 


therefore not inconvenient. But the court on 
conſideration declared; they could not do it; 
the plaintiff was bound to make a profert, elſe 
his declaration would be demurred to. The 
defendant is by law. intitled to oyer, and the de- 
nial of it would be error. They ſaid this does 
not depend upon any particular rule of court, 
but on the general right of law, which the 
court cannot diſpenſe with. 1 Mod. 266. It 


was the plaintiff's fault to bring the action be- 


fore he had the deed, or a proper diſcovery. 
And it is not like the caſe of a defendant whoſe 
deed is in the plaintiffs hands, where the court 


will grant imparlances from time to time, until 
it is produced. E. 16 G. 2. Soreſby v. Sparrow. - 


Ar. 1186. ale xe a 10) ae Fanta 

3. In debt upon bond, the defendant craved 
cyer, which the plaintiff was not able to give 
him, the bond being in the hands of Mr. Strick- 
land, a gentleman of the bar, who had refuſed 
to produce it, and enable the plaintiff to force 


the defendant to plead. The court being moved 


againſt Mr. Strickland, his excuſe was, that the 


bond was left with him to wait the event of a 


ſuit depending. Et per 


There muſt be à rule on Mr. Srrictland to give 


A i o: 65 


* Cur ; that is a matter s 
the defendant may avail himſelf of by plea, ' 
and we will not determine it upon motion. 
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oyer of the bond, and it at the trial, if 
required by the plaintiff. N. en ann 


11 

een oyer is not bond 
intent it in his plea. Str. 1244. 

5. It was ſettled, that if-rhe deferdaxg ori 
cyer of any thing whereof he is intitled to bave 
Her, and it is not delivered in time, he ſhall 
have ſo many days to plead aſter the rules am 
out, as he demanded oyer before the rules were 
out. T. 12 G. 1. Powel v. Gay. Str. 708. 


Pleas. | 
General iſſue.) You enter it in a book AP 
for chat purpoſe by Mr. Child at the King) 
Bench office. Pay 4 d. or you may write It oh 
a treble 1 d. ſtampt piece of keen and de- 
liver it to plaintiff*s attorney.— 

attorney finds the general iſſue entered with Mr. 
(% You pa y Child, he writes it in form after declaration (8) 
plaintiff's a and delivers the iſſue to defendant's attorney, . 


torney 15, 
for entering general ive (or plea) of non Moi. Ee. 


ecial Special pleas are 
bs ! plus) bp I 3 ng pape 
by counſel (rule E. 18 Car. 2.) an 


affidavit of the truth thereof muſt be 

(b) The far. (5) ſpecial pleas muſt be left with the 
4 & 5 4m. the papers, and not delivered — 
for theamend- and the clerks of the papers are to make 
law, ſays, ther eof. Rules F. 2 Nl. I, T. 16 Car. | 
that no dia- Mich. 2 I. SM. 
rom plea ſhall 
2 received in any court of record, unleſs * E, 

doth by affidavit prove the truth thereof, or ſhew — 


the court to induce them to believe that the fact of ſuch dilar — 


* * 


Court of Ki s BENCH. 


u. frm of th flow 1. 
1 Ia0 8 705 


v the King's Bench.” 


4 Bl. againſt C B. 


| 0 . e cauſe, maketh 
oath, that the ſubſtance i O80. of {6 Jim 
the ph eee. is true. | 


' hin to plead.] When to plead in general 
MO See fe declaration, , va#>* 


| When to plead in particular caſes.) Plant 

the juriſdiction of the court or in abatement (c) (e) A plea of 
to be pleaded before the rules for pleading nat te 
are out, and cannot be pleaded after a common oats 4, 
im parlance, - unleſs the declaration be delivered | —.— of 
— or ſo late in the term, that de- the court, is 
fendant is not bound to- plead to it that term 3 rot a plea in 
in both which caſes defendant may, within the 3 * 
firſt four days of the next term, plead to the for the amend- 
juriſdiction, or in abatement, as of the preceding ment of the 
term; but if ſuch plea be not delivered or left law. 

in the office in time (whether a rule to plead be 

given or not), ſuch plea is not to be received, 

and Sunday, or any | other day on which the 
court doth not fit, is to be accounted as one of 
the four, unleſs it be the laſt. 

No man can plead to the j iciction of the 43 
court after an imparlance; for by the impar- 1 
nr Per Holt Ch. J. M. S. 

Notes. 

If declaration be delivered before the efoin 

day, the defendant hath four days in court to 


plead in abatement e 
"MS. K. 


H 3 Every 


Bail cannot 
plead the 2u/- to the Mlatoriff 's declaration. Special pleas 


f abatement. 


The preſent Practice of the 


Every plea of tender, or when defendant al- 


leges he was always ready do do any « patticular 
act, muſt be pleaded in I like, manner as RS 


If it be a plea of tender, the money muſt be 
brought into court, and the receipt of the pro- 

r officer be wrote on the plea before it is 

Hled. See Rule Hil. "8 ©. £6 520 —¹ 4} 
If any deed; 3 or letters 'of admi- 
niſtration, or che like, be ſet forth Wirk a Px. 


fert in, Cur', defendant may demand cer, 


and muſt have a copy y. thereof delivered $a, On 


a treble 1d. ſtamp, paying 4d. per ſheet, beſides 


duty; and ſhall: have ſuch time to plead utter 
the Safe as he had - when he demanded 


| W: 20 03 311372 


if phiati®iamcrds;fig/ declaration, A 


ant ſhall have two days, exclufrue of the. day of 


amendment, to alter his firſt plea, or to plead 
any Nr: fats tit. eee * Is note 3] 
nr Net nn 
45. "Wb 1 * 

N © T E 8 on Budi. 


"05 
„ 


To oi 4 general plea 1 is. a a concily 4g we 


? 
1 


womer of the which ſer, forth the matter at large, are of tuo 


may- 


— in 
abatement, 


though prin- plea in abatement is not a plea to the action hut 
. ro the bill or aurit ; if by otiginal, pleas in 


ſorts; ; viz,, pleas in abatement and bar. . 


$ Med. 289. abatement may be called temporaty, for they do 


not deſtroy. the action, but only ſtop it for 3 


time, until the obſtacle Jeaded be removed. 
As to plead. that the plaintiff is excommunicatec, 


or is outlawed, that doth, not deſtroy the action, 
but only ſuſpend it till the plaintiff takes off hi 
FROMMYnication, or reverſe the outlayry, and i 


then 


neu ctwwwo out da og op cn & 


* 8 nn ws d 


e Twi 


An <<” wa" 


Court of Kinc's BRN. 


then he may proceed in his action Or that the 
plaintiff. is an aliem enemy; for he mai be made 

a free denizen, or naturalized, and then the ob- 
Nacle i is removed. —In caſe of a miſnomer of the 
defendant's f tp Ws im 


1 8 0 | a 


vert baron 1 for that the e is an alien 3 
enemy, is outlawed, or excommunicated; een 
vilage in the defendant as being an attorney ß 
the Common Peas, "aff therefore ought not to 
be ſued in the Kings Bench, except plaintiff be 
an attorney of B. K. variance between e ori- 

ginal and che declaration 3 for that the, teſtator 

made \two executors, and. but 'one is named in 7 * 
the bill; for infancy in the plaintiff or defend- 
ant; other actions depending for W cus 
multis alis. 

3. A plea in bar is to the ation, and "i ej 
it for ever. A releaſe, an acquittance, accept- 
ance of another thing, ſtatute of limitations, 
and many other matters, are pleadable in bar. 
Note; pleas in abatement. conclude to the bill 
or writ, and pray that the'ſame may be quaſhed. 

4. Pleas in bar conclude to the at on, and 
pray judgment, whether the plaintiff ought to 
have or maintain his action Ger cpo, againſt 
the defendant. * 

5. Where an action of deb. mall be brought Fide fat. 4 U 
upon any Augle bill, ot action of debt, or /ci. fo. 5 An. c. 10, 
upon a Judgment, ik the defendant hath” pa'd 
the money due u on ſuch bill or. judgment, 
* pepe an and SY be ple ed in pot 


iS H 4 
12 « 
7 99 7 


„ 


efter the day, ILY 9 E i "M8 fie 512 
it muſt be a plea upon the flatute ; To a bond of hir years Banding, the 
—.— pleaded ſolvit ad diem, and relied upon the profurptien., The 
plaintiff could only prove payment of intereſt 4% year; after the time men. 
tioned in the condition, but gave no evidence of any receipt ot dbmand fo 
28 years pal. The Ch. J. was of opinion, that this plea of payment at 
the day was to be taken es ſtriily in this eaſe, which went upe 


ſamption, as 


by ſhewing payment of interefl tauo 7 after, it was not enough to lay, th 
other 28 years were enough to tale 
advantage of that, the defendant ſhould have ed u 
amendment of the law, that be paid money after the day in which ak 
jt would have been with him upon this evidence. M. 12 C. 1. Moreau 


v. Burat, Is Mica, coram Rad (3b. I. Ir. 65 


Sed wide p. 
109, ate 33. 


® 


7 
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condi 


tion, payment 
1 304344 : A 


- - 
9 1 
F « * 


. 
: 
#* * 


n. the pre- 
in any other caſe; and the plaintiff having fu//fed the ples 
becauſe, 

the act (forthe 


et in the preſumption; 


: 


— 


6. If defendant hath pleaded to iſſue, and 
plaintiff does not enter the ifſue the ſame term 
it is joined, defendant may, within the firſt fou 
days of the enſuing term, waive or alter his 
plea or demurrer. & If he can waive the g, 
weral iſſue? See p. log, note 33. 
7. No need of atidivit' of fatts to plead f. 
veral pleas ; but Cur muſt be moved. 
8. The general iflue cannot be waived, 4 
ſdecial plea or demurter may, y. 
g- 1 a judgment, or matter of record, in 
the ſame court be pleaded, the term and num- 
ber of the roll wat be given, if demanded, a 
the plea is not to be received, © 
10. In caſe of a dilatory or frivolous plea, Cur 
will order defendant to ſtand to his . plea, ot 
OD on the morrow, or if towards 
the of the term inflanth, that plaintiff may 
have time to give notice of trial. The ſame 
Practice with regard to frivelow demurrers, , 


11. Defendant 


Dourt of K MO's BNE. 
11. Defendant, when bound to plead an i 


211002 To 


2 


, OY Os WE Rn” (G27 - 


12255 IT a —.— 
6 inſufficient, c 
f —— of the court; 
ebe found, upon any iſſue i uche 
* for the plaintiff or demandant, cofts ſhall 
be given in like manner; unleſs. the judge, 
« who-tried the faid iſſue, ſhalt certify that the 
ie ſaid defendant," or tenants, cue to plead fock 
plevin, 1 to 
matter, which 
* againſt him. 

14. in debe for rent, eve was given to pled 
a tender and evittion.. ' 

15. 1 n not to be pleaded a 

16 Ar infine u be admicred to plead by 
guardian. Vids lit. 

17. Giving 
as 4 ſatisfaction for 151. E. 7 G. 1 . in error. 
Cumber v. Wane. Sir. 426. 


— plea, yer to 8 reph- 
— lead che 
— n p . — ene 


guardian, p. | 
a note for 51. cannot be pleaded 


— — — —— - 


es 


ſume the pther did not ſeal it. There vis: 


- dilatory, if of another court, muſt be . 


parlance, 
of B. R. The plaintiff! replied him not an at- 


the plaintiff, but reverſed on error; becauſe, 
Have! was a reſpondes auler. Car"; 


day of the term, which Was before the Ath gf 


The pttſent Practice of the 


demurrer herb, and plaintiff had judgment, 
Hil. 8 G. 1. ert v. Bath. Str. „og 


bing. Matters öf record: pleaded by way d 


pede fgilli. Str. 520. IN n 
—— Replication non eft attorn' muſt nar cos 
zlude'al Pais Str. 532. Vide next ca. * 
21 In C. g. the defendant. after ſpecial-in- 


Pat his pri of an a 


torney, and concluded to the country. A 
on demurter judgment in chief is entered for 


upon a demutrer, the moſt the orgs could 


that there muſt be in this caſe, —. though 
the replication. is ill in concluding to the cout- 
cry, yet the plea is ill too, as coming after an 
im parlance; though it be /aiſpecial one. M. 
-G. 1. Banker v. Forreſt Ar. 522 
— 42. It was ſettled on demurrer, that a tender 
ble to raum meruit (and ſaid to 
Hh been fo held before in J. R. 10 V. 4. 
Giles v: Hart. * Salt 62 2). . 10 C. 1. 7a 
ſon v. Lancaſter. Str. 576. 
23. In a quantum meruit the defendant p leaded 
A —. on the 4th of May, ante diem. er 
#ionis- bille. Plaintiff re non abtulit ant 
diem, Sc. and, to ouſt * of the benefit 
of the plea, made up the book with a ge- 
neral memorandum that would refer to the fuſt 


Mey. Motion on affidavit, that the render ava: 
Ab the 4th, and no "writ taken out till the 6th 
of) May, tltat the plaintiff might be obliged 
malce his nenn ſpecial. according to aye 


Knut 


Court of Ks BANK. zor 
ruth of th ner and aſter to lhe cap 
20 2 bee eee = 
1. Smith v be agiy 4 
＋ A f ea of c f f clerk, to 15 
thonotary 5 C. B. was ſet alice, the aff bor 
annexedd to ĩt 77 that this is rue 7 an 
not that the plea is irue, th the hes x 
he affidavit ſhould gÞablif be {68 — 11 
4% 75 the lea. ety Fra! 0 eu F. 
| Boot J. 70g. v % 
1256, 15 th cial in in B. Ra efendant 2 
ger pleaded in, abatement; . that. the, Ob: yas 
never. returns But, the ca. nta be 
157 Fu athd , i a2 ren ip 12 8 
O 7. 
* "TE 5 5 — 7 his 8 — a 175 
jeant, with — ed; but, for elite as of - 
- affidavit that, 4 2 * there, and 9 \- na ng ** 
only, the court., 5 XK, aſide. Hi. AA 2b ee 
Stifes \ V. Mead. 27 Ie 28 e got 
27. Covertüre Waal the defendant « . the Lind Regus 1 
action brought cannot abate the plaintiff's writ. * e q 
The plaintiff Jones, declared in; 'B. R. againſt ura 
Judith Parnell, upon ſeveral promiſes. She ap- 
pears by attorney by the name of Juditb King, wn 
and pleads non aſſump And after, a . ee 
for the plaintiff, ſhe 2 Edward King bring a 
writ of error coram nobis, and aſſign for error, 
that ſhe has ed and pleaded as a fame ſoles ur. | 
whereas at the ime of ber appearance and pled,” OY . 5 * 
ſhe was married to the ſaid Edward King. Ihe 
| t in error pleads, that this, Edward 
King, and one Fobn Kitſon, became bail for her 
as for a feme ſole, and ſo relies on it by way Oy 
of eſtoppel, that they ſhall not be admitted al, referee 
aver againſt the record. To this the * bug ; 290790 
by demun. Per Cur; the act of the de- M v 
fendant 


| fendant was never allowed to abate the plaintif 


Tn an ation 


by original 

de 
— 
— wg 


meat og 
abatement, 


that he was a - 


The preſent Practiee of the 


writ. We 'muſt take it, that, at the time 9 
bringing the action, the defendant was à fem 
fole, becauſe they pretend by oy it back ng 
farther than the appearanc nd - plainefi 
would be in a ede if, ifeer they hay 
en aer Au K to over. 

row their proceedings by a quenr mit: 
rlage? Judgment affirmed.” 7. 2 G. 2. ty 
& us” v. Tones, Str. 8 11. 

28. A tender of more than doe is 266d; but 
1 tender of too Berle is bad; and and where a mi 
=—_— not kno" ex what is due, he A 


peril take . My . Rod. 
a M. 5 =o 


6. 
gre pee was „ er by the adi 
* ,* and pleaded in abatement, tfiat h; 
was 1 merchant, and not a yentleman. Andd 00 
demurrer, a re s ouſter was awarded. Fat 
57 plaintiff _ bis 7 to * 4 5 either 
a name of degree or the 

in abatement 7 — pe the aintiff a 5 
writ as to that particula r fort of addition hege 
A tk roceed. NM. term 2 6.4 
| . 816. +a 


ba. $i 


2 
0 dhe hun dy one or the other; 
for the defendant to iy 


plaintiff a better writ 


Court of Ko's \Baxc. 


30. Leave was given to lad no . os 
ind a diſchar 255 camniien of b 1229 

G. 2. njo8 . I, 
m_ Leave. was 7 7 to plead "Ir 5 yr IP 
nd non aſſump/it inſra ſex annos, Hog ſolemn de- 
ate in B. R. becaule thereby defendant ſe 
o himſelf a trial upon the PIP in all events; 
wer pay was to reſt ly, on the un 4 
umpfit infra ſex anno, it might come to a de- 
urrer, or mY iſſue of uu liel record 1 

bis was refuſed in C. B. the laſt term, becauſe 
be on aſſumpſit infra. ſex annas puts all in iſſue, 
d does not imply a promiſe bout, the fix 
years. Hil, 4 C. 2. Da: Cofia n . 
, in B. R. Kir. $89. 
32. Cur” refuſed to > et defendant plead now 
NN E. tai 2. Baker V. 
brot. Nr. 949. * 
33. Leave was given to waive the 
ifſue, and to plead double. T. 72 5 


. Philips. Str. 906. In Hil. 7 

Law. Cur 1000 to give r Ma 
draw a ſpecial plea, in or to plead. another | 
N . ſaying, it was * 2 75 but i Þ 
ord the general i 9%; Wars; 
oil 10 qr on bond date of ed · 
venants, defendant pleaded. 5 debet, to which 
there was a demurrer and Hong. in demurret. 
plaintiff 
pleaded 


Sir. 1181. 
35. ky Sooke in abatement. muſt come in within 
firſt four days, and cannot after, as peas in 
chief may. T. 16 GC. a. * 10 

„ e 1, Ju 


2 


. . ES —— — — —=: —— 
— D“—nͤ —ä—äũ — — ——— RR" 
* 


8 


words. M. 1 208 Dude wood v. Zn 


ar oyer is not bound to inſert it in his ple 


Abatement, which Cur” ſet aſide; for they onj 
give that time to plead in chief, and never i 


2 20 C. 2. Anderſon v. Beddiflade." Str. 1068 


Up; a former action depending in a qui tam; fa 
_thele actions are excepted out of the acl for ia 


The preſent Practice oft the 


7 10 an action for words, defendant plead 

ilty, and offered to prove the words to h 
88 in mitigation of damages; but refuſed; 
for it ſhould Have been pleaded, whereby play 
tiff might. be prepared to defend "himſelf, 4 
well as to obe dhe ſpeaking of the wor 
This is 4 | general 1851 and — 2h to all ſorts 


Str. 1200. 

It was held, FER the ſtatute of umi ation 
may be Lie a ſet off. T. 21 G. 2. 

7710 Stevens. ' Str. 12717. 

37. Rule for defendant to plead as be l 
ſtand by, Cc. muſt be ſerved on his-attorie 
who need not, take any notice thereof if defen 
ant will abide by his firſt plea. Vid. Str. th 


7. 18G. 2: 
38. Held M. 19 G. 2. that Ates wh 


but ma may pla the general iſſue. $/r. 1241. 

n a writ and declaration of this tern 
an "ah of ghr days rule to plead given, defend 
ant at the 20 of the eight days put in a plea 


tended to inlarge the time for a dilatory pia 


Sr r 


40. The court refuſed leave to plead il ti 


amendment of the law. 7. 13 G. 1. Hauben 
Un. M. S. Rep. © 0/310; M6 

1. To an action of debt upon 1 bend; \the 
"fn pleads in bar, that the bond toast ext 
"cuted by anther perſon jointly with bim. I 
which the plaintiff demurred generally. - And 


the court held this matter Pleadable only it 
abatemen, 


q * 1 = — Ls wo 


Court of KWO“ Bic! | 
batement, and not in bar; and though the de- 


murrer was general, -yet the court held it good; 
for pleas in abatement are not within the ſtatute, 


_— 


Wobich requires cauſes of demurrer to be /Peciaty 
red. Hil. 13 G. 1. Matis v. Goodmg. 
| M. S. Rep. 5 Ein 03 M ok #RUC 4 
_ Fi. PEGS ge, SVOUR K 4 288 
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hack | - 
3 2017 THAMIW nm C34 U . 
General iſſue of non eſt factum to 4 bond. 


ND che ſaid C. D. by R. & his attorney, 
comes and defends the force and injury, 


charged with the ſaid debt by means of the faid 
writing obligatory, becauſe he ſays, that the 
ſaid writing obligatory is not his deed; and of 
this he puts himſelf upon the country. 


” * — . . 3 5 — 0 
5 N PO ic -I. 4 i \ 
2 5 t debet. . 44. 1 Tan \ 
. $24 "= 4 1 ' — 


-» 


ATT „ as 20? 01.26 B06 v3 e207 
comes, Sc. when, Cc. and lays, that 


does not owe to, the ſaid A. B. the ; aforeſai 
or any part, thereof, in manner 


* 


. 


country, 


mum 


7 en de eee Mal 51 TIC, 1 
AND the ſaid 2 D. Sc. (as before), and 
1 ſays, that he did not undertake. in the 
manner and form as the ſaid A. B. above: com- 
plains againſt hien; and of this he puts himſelf 
upon the country. ti ah 400 be! big 
05705! . | - 

4 


when; Fc. and ſays, that he ought not to de 


form as the ſaid, 4. B. above complains again 
him; and of this he How. Meet. pen dhe 


4 + " ; , »— at, i e 
/ 4 i 1 e” 11 


— 9 4 > 15 444% 
# y p * 
1 * , . * * — * . 

. , . | zi CAL > I 5 111 "15 14 
* 

1 n - - 
4.98 ad. «. it um „ 
* *1 Yi = 1-71 ſumpfit. AXEL 3 TTY, 


111 


bs Th — Pradtce of th 


pan 
X 3 ” 
* 


Nan cul in = _— 


A ND ſays, that he. is mocking guilty of tk 

premiſſes above laid to his charge, as th 
ſaid A. 2 above complains againſt him; and a 
this he n enter 7 the N | =S 


Non cuP in treſpaſs | 0 


ND ag he is vor galley and of this 
ou himſelf” RE ee Tomo 


: A* 


41 


Sov ahl, 


ND the ſaid C. D. by ——, his attorney, 
comes and defends the force and injury, 
when, &c.. and as to the coming with force 
arms, or whatſoever that is againſt the peacgef 
Hur lord the now king, the faid C. ſays, that it 
is not gui 4 and of this he puts him- 
| felf upon the country. And the ſaid A. Tike 
wiſe, c. And as to the reſidue of the trel. 
above ſuppoſed to be done, ' the ſaid C 
s, that the ſaid A. ought not to have dt 
— his ſaid action thereof againſt him, 
becauſe he ſays, that the faid A. at the ſaid time 
in which the ſaid treſpaſs is above ſuppoſed is 
in the county afareſad, 
arms, c. made an affault upon 
then and there would have beaten, 
ill treated, the ſaid C. if he the 
faid C. SY 


err eee SR 


the ſaid C. then and there defended himſelf 
againſt the ſaid A. and ſo the faid C. ſays, that 
the miſchief -& — if any then and there 
happened to t id A. it was on the proper 
Abel of the ſaid A. and in the defence _ the 
ſaid C. And this the ſaid C. is ready to verify; 
wherefore he prays judgment, whether the ſaid 
A. iy to have or maintain his ſaid aft 
m. 


And the ſaid A. ſays, that he ought not, by 


for the reſidue of the ſaid treſpaſs againſt the 
ſaid C. becauſe he ſays, that the ſaid C. on the 
day and year aforeſaid, in the ſaid declaration 
mentioned, at —— aforeſaid, in the county 
aforeſaid, of his own proper injury, without 
any ſuch cauſe as by the faid C. is above by 
pleading alleged, made an aſſault upon the ſaid 


laid 4. in manner and form as the ſaid A. above 


thereof complains again 
he prays, may be inquired of by the country ; 


well to try that iſſue as the ſaid other iſſue above 
joined between the parties, let a jury come 


fer, on ——, next after ———; and who 
ae in no-wiſe a-kin either to the ſaid A. or to 
the ſaid C. to take cognizance, upon their oaths, 
of the whole truth of the premiſſes; becauſe as 
well the ſaid C. as the ſaid A. have put them- 
ſelves upon that jury. The ſame day is given 
to the parties aforeſaid at the ſame place. 


Vor. I. PART I. | I. Plene 


A. and beat, wounded, and ill treated him the 


and the ſaid C. likewiſe, Sc. Therefore, as 


113 


fended himſelf againſt the ſaid A. whereupon 


ſaid action 


Replication 4 
any thing by the ſaid C. above by pleading al- injurie fue 
leged, to be barred. from having his ſaid action N.. 


inſt the faid C. And this, 


Ie, 


thereupon before our lord the king at Weſtmin- ' 


fly The preſent Prafice of ts 


* 
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| Plene ade] Wit 9 an in 8 


ND the ſaid B. by — her attorney, 
comes and defends the force and injury, 
en Sc. and ſays, that che ſaid A. ought nat 

to have or maintain her ſaid action thereof, 

againſt her the ſaid B. becauſe ſhe ſays, that the 

the ſaid B. hath fully adminiſtered all and fingy 

* , lar the goods and chattels, which were the good 
= - r and — of the ſaid C. D. at the time of hi 
| daeath, in her hands to be adminiſtered ;- and tha 
ſhe the ſaid B. has not, nor at the tithe of er. 


hibiting the bill aforeſaid, or at any titne ſine ec 
had any goods or chattels, which were the goon e 
and 2 of the ſaid C. D. at the time of 2 


death, in her hands to be adminiſtered; wherety 
the ſaid A. might have been ſatisfied of the di 
mages aforeſaid, or any part thereof; and thi 
ſhe the ſaid B. is ready to verify; wherefore ſhe 
- prays judgment, whether the ſaid A. ought w 
have or maintain her action aforeſaid there 
n 1200 Sc. een 


Rephcation. ad 
MOGU IK 
'ND the aid A. ſays, chat the, by ah 
2 of any thing by the aforeſaid B. above by 
Furs alleged, ought not to be barred from 
| having her ſaid action againſt her the ſaid 3. 
becauſe ſhe ſays, that the ſaid B. has, and 1 
the time of exhibiting the bill aforeſaid, that 
is to ſay, on the day of, in the 
year of the reign of our ſovereign. lord 
George the ſecond, king of Great Britain, &. 
a 


Fd 


r Ae. a6. thu) one Ana 


Court of KING‘S BaNcH. 


at Weſtminſter, in the county aforeſaid, had di- 
vers goods and chattels, which were che goods 


and chattels of the ſaid C. D. at the time of his 
death, in her hands to be «adminiſtered, ſuf- | 


ficient , to ſatisfy the ſaid damages, whereof ſhe 


the ſaid A. might have been ſatisſied her da- * 
N 


mages f aforeſaid. And the ſaid A. ꝓtays, 
this may | be ing 1 5 of by the country; an 
the ſaid ese Sc, Therefore let a jury Vini, 


come thereupon before, our lord the King at — 


We miner, on next after , ud 
who are in bo- wiſe a-kin either to. the ſaid A. or 


to the ſaid B. to take cognizance, u pon oy R 


oaths, of the Whole truth of the NO by 
cauſe 4s well the ſaid B. as the laid 


themſelves upon that jury. The ſame day is 
given to the e Ap lad at = fame Pee. 


"A 


2 debts Gp 


each other, by Weins Pleaded in bar, or 


given in evidence. 


The beſt way is to plead it in bar; but if 
given in evidence, notice in writing under the 
general iſſue, on a ſheet of treble 19. ſtamped + 
paper, muſt. be delivered to plaintiff” s attorney, 


and the perſon that delivers it muſt keep an- 
other copy of it by him on treble 14. ſtamped 


paper, to prove at the FUG or allizes, as the 
ca e 1s, * g 


11 5 NOTES. 


* 4 


A. have put 


6 0 hh 0, 
uy AL debts, may be ſet off TY | | 


116 The preſent Practice of the 


TY CES 2 


Plaintiff's ori- 1. On a trial at Gui/dball, the plaintiff proved 
ginal demand 4}. 155. 3d. to be due to him. The defend. 
was 151. 35. ant, by a ſet off, diſcharged 3 J. 25. fo the 
4 bo 2 vs only 2 135. is The de- 
notice to ſet fendant upon this mi on 3 Fac. 1. c. 1, 
ES Os LS 
no advantage and prayed to excuſed and have 
_ won and Aled on the caſe of Hickman and Coll. 
3 pay- But the court held, he was not intitled to, the 
ments in part, benefit of that act, though the damages were 
which re- under 40s, for it is plain the real demand ws 
3 ; above 40s. and how could the plaintiff tel, 
x35. 94, and Whether the defendant would ſet off any thing 
that ſum the in that action, fo as to be bound to chuſe tha 
jury gave juriſdiction. Beſides, he has in effect recovered 
Plaintiff in 17 15:5, 3 d. becauſe a debt, which be mul 
damages. Rule otherwiſe have paid, is ſatisfied.. Here are two 
why defend. Cauſes determined, both of them of greater 
* ** 1 
ant ſhould not value than is within the inferior juriſdiction, 


have leave to The plaintiff had judgment for the 11 134. 34 


_—_— and his coſts. T. 16 G. 2. Pitts v. Carpente, 

roll, purſuant 2 Str. 1191. Vide Brumpton v. Crabb, p. 30. 

to the Hat. | The _ 
11. CM. 8 


ſetting up courts of conſcience in Briſtol and Glisceſer, and the debt re- 
covered under 40. Pitts v. Carpenter was quoted, where, after the be- 
nefit of a ſet off, whereby plaintiff's demand was reduced from 4 J. 155, 3 
to 1/7. 135. 34. B. R. denied leave to defendant to euter ſuggeſtion. And 
court of C. P. were of the ſame opinion, ſaying, the demand in the caſe 
quoted was reduced by the defendant's act, it was not known to plaintf 
at the time of bringing his action, whether defendant would take advanteg 
of a ſett off or not. The inferior court has no juriſdiction for 3 debt 
above 405, But this caſe differs from that quoted here. No ſet of is 70 
but payment proved under the non aſſumpfit. The original debt, whi 
was the cauſe of action, appears to be no more than 1 J. 135. 94. de. 
| Fendaat (ubmitting to the juriſdiction of this court doth not take away bi 


= before. E. 20 C. 2, Blaetbourn v. Matthias 


Court of Kinc's BENCq ft. 77 

Aſter verdict he ao comes primo infaute. The ſuggeſtion may 
be traverſed as to the inhabitancy. The London court of conſcience act, 
3 ac. 1. c. 15. is a good ſtatute; and though this act, relating to Brifol 
and Gloucfler, be inaccurately penned after'a good precedent, yet the 


court is bound by it. 7. 18 C19 C. 2. „rns 
2 Barnes's Notes 282. 9 Bai 5 Honmings . ® 


2. The ſtatute of limitations may be replied . 
to a plea of a ſet off. T. 21 G. a, Remingion 
v. Stevens. Str. 1271. | So 

3. The Defendant pleaded the general iſſue, 
but forgot to give notice at the ſame time of a 
ſet off; and, upon motion in time, the court 
gave leave to withdraw the plea, in order to 
deliver the ſame plea again, with a proper no» 
tice to ſet off; and faid it had been done ſo 


bir. 1267, | | 


I 3 Imparlance. 


r r8 The preſent Price of the 


A artery off . 91 * 
In aGus or} 45 3 Ws HY: v1 F 29's 23A Vhamy 
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Ws fs writ is returnable the firſt 


or ſecond return of any term, if the 


——— to notice of ling given, before the laſt four days 


——— lexcluſive) of the term the writ is returnable in, 
turn of the defendant is intitled to an A. ET of com 
proceſs, ex- See anten, fn. 79. 1 a 1 514.1 %T 1 
cept the pro "by #3 v7 wedge 26 
ceedings were original. or for or * eie or * 

ons, or againſt ,priſogers in the cuſtody of the marſhal ; in e 
the defendant was, bound to plead, without any imparlance, the ſame term 
the declaration was delivered (if delivered four days before the end of th 
tem); and, except the proceedings w. habeas corpar, or proceſs vn 
returnable the. firit' retum of Zaſter Ae term, and declarating 
delivered according to the rule 47 Mich. 5 Aan. But now the pradtice þ 
a''cred, and the defendant muſt plead according to rule Trin. 5& 6G, z, 
(4) if the proceſs be returnable the firſt or ſecond return of any term. 


(a,] See p. 79. 


If the writ be returnable on any other retun 
than the firſt or ſecond, defendant is intitled to 
an imparlance of courſe ; and notice ought to 
be for defendant to plead within the firſt four 
days of next term. See p. 80. 

Where the writ is returnable on firſt or l 
return, (declaration not being delivered before 
the laſt four days of the term as above · men. 
tioned), or any other return in one term, if the 
declaration be delivered any time before the el 
ſoin day of the next term, defendant muſt plead 
in four days in ſuch next term (and notice mult 
be accordingly), let the declaration be laid in 
any county, or defendant live where he will. 
Hut if a writ be returnable in one term, and 
declaration 1 is not delivered before the eſſoin as 


Court of King's Bexch. 1 


of che ſecond term, the defendant is not obliged 
£0 7 ſecond term. 
cial imparlance to be allowed withoot 


—— # the court. . Rule E. 5 Ann. 


SD 


Replication, 3 ( mY n re- c a) See p. 


1 and ſurrebutter. 


O compel the party to reply, Ge. get A 
four 455 rule from the maſter, which you 
enter with the clerk of the rules, and ſerve on 
plaintiffs attorney. Pay the clerk of the rules 
15. 10d. and if the party does not reply, Sc. 
in time, demand being made, ſign non pros. 
On all ſpecial rules given by the maſter, as 
to to reply, rejoin, ſurrejoin, rebut, / plead in — 
join in demurrer, enter the iſſue or demurrer on 
the part of the defendant, the party who is to 
do the act is to be ſerved with a copy of the 
rule, and hath four days exclufive, after ſervice 
of a copy of the rule, to reply, rejoin, &c. 


ings had within that time, the ſame will be ſet 
alide.—But if a cauſe hath continued four terms 
without proſecution before iſſue joined, each 


party ſhall have a whole term's notice to reply, 


rejoin, | c. unleſs the cauſe bath been ſtayed 
by 7 N or privilege. 
0 


a the rule to fe iy, Sc. is given by 3 
maſter on the back of the pleadings, and marked 


as entered by the clerk of the rules; and then 


$hus: 


And if judgment be ſigned, or other proceed- 


you ſerve rf, thereof, adding the —_—_ Sc. 


26, nate 6. 


* 
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 Michaeimas term, in the 
_ reign of king George the ſecond. 


A. To reply, Sc. [Here copy 8 
againſt I 834 by the . on the 8 
B, J of he pleadings | 


year of 


Rule to reply, rejoin, "I may be given 
any time in term, or within * after the 
end of every term. 


NOTE 


. | "Defendant moved, upon the aft for che aeg 
nent of the law, for leave to fefoin double, 
but Cut held, that it only extended to the calc 
00 firſt, 7.5 C. 2. Warren "un 
Kur. 905. : | 


(a) — Paper book (a), Wy 
way make 

up the i ue and domrrr dns inthe folloing de wi every ins ht 
may be given on the book ſide; not guilty to a new 3 the bat 
of ſon frank tenement ; comperuit ad diem to a ſheriff's bond; u tiel record 
to a /ci. fa. or action of debt on a judgment; a general demurrer to a de- 
claration. In covenant, where the defendant in his bar concludeth 10 the 
country; every ſpecial non of fatum ; every ſon aſſault demeſce ; and al 
iſſues and demurrers every writ of error, ſcire facias, and polls 
querela ; and all repleader or other ram of oy entered of » In 
all other caſes, by bill and origi pleadings are to e left 
with the clerks of the papers, bak vmware, ag wo — and when iſſue þ 
Hon J nfo Tg aps | 


fate 8 nnn 
cler — —— (8) [Vide p. 100.] The repl- 
—_—_ 2 and other proceedings are filed with them: 


Mr. — and when iſſue is * Plaintiff's 's attorney 
with B. to 


be leſt with Mr. Now, and ſo alterna, 


carries 


12 


Court of KN Be ' 


carries à copy of declaration, wrote on 
paper, to > evl of the papers, 
up the paper book, and gives a rule for 
5 to receive the book, and retu 
intolled in four days. (Pay clerk of __ 
of yer lead — 
ſheet Pleadings | 
kn, beſides —— Deliver 


5 
he « 
gn 3 
execute inquiry; but if be retu 
and pay you 8 4. ſheet for 


67 


pers, who \ 


and he m 


rns jt to 


iſ 
z 


12 
on his part; viz. plaa, rejoinder, Cc. and 


— 


ret 


Ha 


Ry 
#36 


8 


Wb 


= 


RY 


25 


1 


book to the cletk of ' 
add the demarrer and jeg © 
der in demurrer. You deliver the book again 
to defendant's attorney, which he muſt return 
in a dey (a), and pay for the entries as before 
mentioned. If he rerurn the book in time, and 


pays for it, make . Wh 
20d cater the pevipadings wich Mr: Cie; then upon bu re- 


book with a joindey in demurrer, ſcratch out the 


demurrer and joinder, 


e the book with the genera / iſſue ; but plaintiff 


ppon the dul upd feryp k. bee f. 127, note 11. 


4 defendant's move, that 
r Draw 


enter 
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. enter all the paper book on a roll, get a number 
docket your entries with Mr. Child, and 

in your roll, and give inſtructions to counſel, 
and he will move . a conſilium, that is, a dy 
for arguing the demurrer ; and the clerk of the 
papers will mark in the margin of the record, 
(a) Give - (a), drawn up the rule for a-confilium, but 
Phillips no- you do not ſerve it-(5). Enter the cauſe with the 
tice, and he clerk of the papers, and make copies of the 
word ind paper book for the judges (no ſtamp). 2 
court to be Pay each of their clerks. 24. Plaintiff's 
marked. ney delivers the books to the chief 1 and 
0 — the ſenior judge, and defendant's attorney 
3 Ml. the other judges; and if defendant's. attorney 
384 1 7 does not deliver his books two days before the 
1242. argument, plaintiff's attorney does it for him 

(e) "The party (c) and then defendant cannot be heard (d).- 

40 does not Where judgment goes for plaintiff, draw; u 
days be. Your rule for judgment (you do not ſerve 10 
fore the ar- ; and if, the action is in caſe, treſpaſs, &c. wherein 
gument ſhall the damages are uncertain, give notice of ext 
not be heard. cuting a writ, of inquiry. If judgment goes fo 
4 beglen, Plaintiff before the expiration of the ndtice fg 
Fan "trial, you may execute your writ of inquiry the 
done at his lame day on which notice was given for tri 
coſts by the on the paper book, by rule M 8 G. 1. But i 
3 the judgment is in debt, you give no notice dl 
Aen. Fal, executing a writ of inquiry, but you ſtamp 
* 17 Car. x. either the rule for Judgments or the paper book, 
NU om a double half crown ſtamp, tax coſts, get 
- on tay 2 upper the roll, and take out cr 


n 
ion, be zpuibnzobid 2417 12m 
111 22 14390 1 3. 124 WR 
j 
1 - „ # * * * - 
» " 2 2 LY 1 N : k 4. : 4 * * . EY 


In; 7 wy 11 * [ef 1 * 


— 


cou of kme hae. 123 
* 0 wood. 1 a; ++ Js J Yar r7 5 Ts | 88 


4 
* 
? F » — eee | . 
r 20 20 1 857 


Dimereer 1 the declarotion.] It there is good 
cauſe of demurrer, the plaintiff's attorney ſhould 
take out a ſummons to, amend, on payment of 
coſts; but if there is not good cauſe, he may, 
if general, make up the paper book him 
and add a — 74 Ademurrer,, and. delixer 4 
copy to the attorney, on the other ſide, 
for copy of general demurrer book 44. per ſheet, 
and duty; and if not paid for, ſign judgment. 
7. 12 V. 3.—— But, if ſpectal (a), the clerk (a) Moſt be 


ofthe papers wakes wp the paper. Nap, 71; ed by 


Hu to woke up the paper book: on, a ele 
demurrer.] Deliver a copy of the r to 
the clerk of the papers, who makes up the Paper 
book, and gives a four, days rule in the margin 
for defendant to receive and "return, 1 che book, 
otherwiſe judgment. If defendant's attorney 
returns the book in time, a ys, for it, 4 5 
enter your proceedings Wi " Mar. .Ghi 
[Here obſerve the directions Ye —- 
demurrer, b. 121, 42204 45 a5 noted ami WR 


n undd | 

If there. is an iſſue, as to part, "and 8 8 
as to the ther part, you give notice of trial, | 
and proceed to try your cauſe, and argue your 
8 too, if needful, eee as is 1 

rectec. 3 
I che plaintiff refuſes to join in Kris 
you get a rule from „enter it 5 
the clerk of the 2 gat male, it; and if he 
does not join in demurrer before the rule is out, 
2 oP ſign a non pros. 8 
"A T{ | | 


e 8 
. 
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On delivery of the paper book of demury NNO 
to the defendant's attorney, you cannot give | 
notice of execu WT writ of inquiry, but you 
muſt ſtay till you have obtained judg. 
ment. 

Defendant's attorney mays at the expiratich 
of the time for returning the paper book, waive 
his demurrer, and give the general iſſue, and 
notice of trial myſt be given, but from the dia 
of pleading the general iſſue. 


Where the paper book is made wp by defendant 
enen) If plaintiff demurs in law, or take 
iſſue on defendant's plea, rejoinder, or rebutter, 
and defendant in caſe of a demurrer joins theres 
in, and plaintiff will not make up the book, 
and enter it on record, defendant may make uy 
the book, and enter it on a rule given by the 
ſecondary for entering of ſueh demurrer. Set 
Rule Zehe 11 l. z. | 

When defendant has mids up the bobk, be 
muſt deliver it to plaintiff's attorney, and pay 
him for the entry of his the defendant's pleads 


ings, becauſe plaintiff may enter the i 


nents rad 28 2 


at 
any time before the expiration of the above ruk 


ven by the ſecondary, which rule ought to be 
— on the plaintiff at the ſame time the 
book is deliverel to him. If the does 
not enter the iſſue, the defendant may at the 
by previ of the rule, and give notice of trial 


oviſo; but then plaintiff ought to retum 
frm dm fr he any on i pare 


f we <—- & = mM 


efendant's attorney the money he received 


NOTES 


Court of Kine” 8 re 


wn, 


NOTES relating n ſpecial plas and dee 


I. If a paper book be made up and delivered 
in term time, or within four da 2 Io after 
term, with 8 — by day — 

rs ging the ſame te 
wt and defendant's attorney doth not, 
within four . aker the N r oy- 


paper 
— wirhin eight days 3 after 


the term, if it be an iſſue to be tried in London 
er Middleſex, or a demurrer, the other 


party - 
need not deliver back the book till within the 


torney ſhall deliver - is back within. four days 
after the delivery, and pay for entering bis part, 


and join in the fperial 
ive, and take notice of trial, or plainti 


iſſne, or give the * 
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plaintiff's attorney accept the book after the 
four days, he cannot ſign judgment. 

5. If the paper book be of an iſſue in 2 
che four days for keeping the books ate. ac. 
counted ex2lufioe, if of a demurrer on an Wt 
Iaw, the four days are incluſive, ' * - 
6. In all ſpecial pleadings where plaintg 
takes iſſue upon defendant's pleading, ot tr 
verſes the ſame, or demurreth, ſo as the defend. 
ant is not let in to allege: any new matter, then 
plaintiff may make up the paper book vithog 
giving a rule with the maſter to rejoin. 

6. Clerk of the papers to receive no 00 

| plea or demurrer, unleſs ſigned by counſel. 
Ce bo muſt And in the copies of pleas and paper books th 


2 ſet down the counſels names (0. E. i 


for the judges. Car. 2. Bar 

IF; Upon delivery of any paper book, who 
an iſſue is joined, and notice of trial given 

(5) Vide vo- the back of the book (4), if the ſame be ab 

tice of trial, terwards waived, and the general iſſue gives 

p the notice which was given for the trial of the 
ſpecial iſſue ſhall ſerve op notice oo the gen 
„ 

8. Where plaintif, pon any pleading: o 
the defendant, tenders an iſſue, 15 the book 
is made up and delivered, with notice of trial, 
and defendant ſtrikes out the fmiliter,- and re- 
turns the book with a demurrer, if judgment be 
given for the plaintiff on the demurrer, the ſame 
notice, which was given for the trial of the 
iſſue on the paper book, ſhall ſerve for em- 
cuting the writ of inquiry. H. 8 C. 1. But 
then plaintiff ought to give notice 6 dane, _ 

and place 1 ee un y. . 


9 Th 


% 


Court of Ks Bincii.” 127 
9. The plea of non afſumpftt. and the "FL 
Fr limitations mult be left with che clerk of the 
1 43-43 | 
50 General demurrer cannot be waived, 
ial demurrer may. | 
= In caſe of © Fn: 'demurrer, - pe 
will order defendant to ſtand by lt, or Pr de 
novo on the morrow, or inſtantly. 
12. Defendant when bound plead an, . 
bbb plea, may demur to the replication. 
13. All ſpecial cauſes, ſer poles by the der 
of the papers to be argued (4), are to "be entered — N. 
at leaſt four days ext ive of the day of argu: cauſe to be 
ment, of which notice is forthwith to be given argued, tho 
to the attorney or agent on the other ſide; an — and 
all ſuch cauſes — wy argued' in the orde 
they ſtand entered, and are not to be adjourne foal. 
by conſent or otherwife, unleſs the court ſhall 3 
for reaſonable cauſe, verified b affidavit, upon 31. 
— to be made by either” of the parties, 
eir attorney or agent (at leaſt 2th days before 
the day of argument), otherwiſe order. And 
all ſuch cauſes, remaining undetermined at the 
end of any term, ſhall, without any new entry, 
be continued in the book kept by the clerk of 
the papers, to come ori che” next term in the 
* they ſtand: , 1950, 2 
| 4 By "oe" 1497 Hh . 16. irs 
enatted, th: here any demurrer ſhall 
joined ank entered in any action or Toit, in 
'* any court of retord, the 12 5 es ſhall procegd 
and give judgment acc Ain as the vety 
* right of the cauſe, and matter . law, ſhall 


4 y.ir 5 


ppear unto them, without regarding any 
cm perfection, omiſſion, or defect, in any 


* return, plaint, declaration, or other Wies. 
ey 18. FINES or courſe of proceeding what 
ſoever 


umbet . 
the roll ought 


* 
* - 
Py" n 


4c that ſuch imperfection, omiſſion, or defect 


4 cap. 5- intitled, Au act far the furtberange of 
© Tuſtice in caſe, of demurrer and 1 fl ; fog 


C therefore no advantage or exception ſhall tel 
© taken of or for an immaterial traverſe, or oi 
& or for the default of entering pledges up 

4 bond, bill, 
4 pleading; or of or for the alleging the bring 
of adminiſtration ; or of or for the omiſſion 


ac them; or of or for want of averment of hy 
« paratus oft verificare, or hoc foe 
r not 


* Prout paiet per recordum ; but the court 
* the cauſe aforeſaid, without regarding 
the ſame ſhall be ſpecially and 
et r for cauſe of demurrer. 
Jufficient upon a general demurrer, yet it being 
the Judge is to have no regard to man of er 
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1 ſoever ; except thoſe only; which the party 
« demurring ſhall /pefielly and particularly ſe 
« down and expreſs, together with his dem. 
ac rex, as cauſes of the ſame; notwithſtanding 


might heretofore been taken to be matter d 
& ſubſtance, and not aided by the ſtatute 27 N 


« ſufficient matter appear in the {aid ple 
& upon which the eourt may give jud 
& accarding to the very right of the cauſe; ab 


4 eee or of or for the & 
6 e bringing into court a 

ESO = — deed wh 
cc ſqever, mentioned in the declaration or othe 


< ing inte court letters teſtamentary, or letter 


« of ui & armis & contra pacem, or either d 


&« give judgment according to the very right d 
| Wick arding a 
* ſuch imperfeclions, omiſſions, and defects, « 
* any other matter of the like nature, w_- 

icula) 


care per recordum, or of or 


Note; though the want of form is not 


made a cauſe of demurrer, may prevail; for 


- Court of KiNc's Banc. 
but only to ſuch caufes. as the party demurring 
ſhall ſet down; and if there be want of ſub- 
ſtance, a general demurrer will ſuffice, without 
ſhewing cauſe: Sed 2 Vide Inſtr. Ct. p. I. 
page 289. 


be muſs be excluded by averment. Ten plaintiffs 
bring covenant on articles of partnerſhips and on 
ger it appeared, there were two others named 


uſual, form, in witneſs whereof all the parties 
baue fet their band and ſeals. Defendant de- 
murs; and on argument inſiſted, that the oyer is 
part of the declaration, and it is as bad as if the 
plaintif had ſhewn, that the covenant was with 
two others, and it could not be ſplit into ſe- 
vetal actions. EF per Car ; if the other two 
did not ſeal the deed, the plaintiff might have 
helped it by averment; but here on the gyer 
we muſt take it they did ſeal: Beſides, as they 
are named in the covenant as covenantees, they 
Wright join in the aftion, though they did not ſeal ; 
this -the defendant may take advantage of on 
Her and demurrer; and therefore judgment 
muſt be for the defendant. M. 14 G. 2. Vernon 
4 v. Fefferys: . Str. 1146. 4 


Demurrer to a declaration. 


ND the ſad A. by —— his attorney; 
comes/ and defends the force and injury; 
when, Ge. and faith; that the ſaid declaration, 
and the. matter therein contained, ate not ſuf- 
ficient in la to maintain the ſaid action againſt 
the ſaid 4, to which ſaid declaration the ſaid; 
hath no need, nor is he obliged by the law of 

Vor. J. Paxr I. K the 


in the deed, which at the cloſe of it runs in the 
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15. F one named i in the indenture does not ſeal, Demurret! 


— —— — — — x — 


| 
| 
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the land to anſwer. Wherefore, for want of ; 


lowing; to wit, that it does not appear, nor iz 


when, c. and ſays, that the ſaid declaration, 
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ſufficient declaration in this caſe, the faid 4 
prays judgment, and that the ſaid declaration 
may be quaſhed; and the ſaid A. according ty 
the ſtatute, ſhews the cauſes of demurrer fol 


it alleged in the ſaid declaration, whether thy 
ſaid G. H. died inteſtate or not; nor is it . 
leged in the ſaid declaration, as it ought to be, 
that adminiſtration of the goods and chattel, 
which were of the ſaid G. H. at the time of hi 
death, was committed to the ſaid B. and ali 
that the ſaid declaration is uncertain, and wand 
form. i | 


Demurrer in bar to a declaration, 


ND the ſaid A. B. by J. G. his attorney 
comes and defends the force and injury, 


and the matter therein contained, are not {ub 
ficient in law for the ſaid J. B. to have and 
maintain his ſaid action againſt the ſaid A. 1 
which ſaid declaration the ſaid A. has no need, 
nor is he bound by the law of the land in an 
manner to anſwer ; and this he is ready to ve 
rify ; wherefore, for want of a ſufficient dec. 
ration in this cafe, the ſaid A. prays judgment, 
and that the ſaid B. may be barred from having 
his ſaid action againſt him, Cc. and for cauſe 
of demurrer in law, the ſaid A. B. according to 
the form of the ſtatute, c. ſhews here to the 
court the following cauſes, to wit, that the ſaid 
two ſeveral cauſes of action, to wit, of treſpaly 
and of treſpaſs upon the caſe, in the ſaid decls 
ration above contained, and aboye ſewn, 


i 
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not lie together, nor ought to be contained in 
one and the ſame declaration; and that in the 
ſaid declaration there are divers empty ſpaces, 
wanting words to ſignify and expreſs days, 
months, year, and other things. bes 

And upon this the ſaid 4 prays, that the Day given to 
ſaid B. may join with him in demutrer; and plaintiff to 
ereupon a day is given by the court of our Join 8 0 
lord the king now here, for the ſaid, B. to be nee 
before our Jord the king at Weſtminſter, until and was non 
— next after — next enſuing, to join with pred. 
the ſaid A. in the ſaid demurrer in law; and the 
{aid B. at that day ſolemnly required came not, 
nor did he farther proſecute his ſaid bill againſt 
the ſaid A. but made default. It is therefore 
conſidered, that the ſaid B. take nothing by his 
ſaid bill, but that he and his-pledges of pro- 
ſecuting, to wit, John Doe and Richard Ree, be 
thereupon in mercy, and that the ſaid As go 
thereupon without day, Sc. And it is further | 
conſidered by the court of our lord the king 
now here, that the ſaid A. do recover againſt 
the ſaid B, J. for his coſts and charges, by 
him about his defence in this behalf ſuſtained, 
adjudged to the ſaid A. by the court of our lord 
the king, according to the form of the ſtatute. ' 
in ſuch caſe lately made and provided, c. and 
that the ſaid A. having thereof execution, &c, 


is 


— 


B be ſaid J. ſays, that the plea by him 

the faid F. in manner and form above * 
pleaded, and the matter therein contained, is n 
good and ſufficient in law to bar the ſaid A. from 

having his ſaid action againſt him the ſaid F. 

1 K 2 which 


Juinllur in demurrer to d plea in baer. 


l 
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and that the ſaid A. may be barred from having 


: Continuance 
by Cur advi- 


lara wult, 


Salk. 4. pl. 
11. 


44. per ſheet (72 words make a ſheet) beſides 
duty; entering plea 15. and if declaration be 


* {a) Vide Rule tendering the ſame (a), or, if left for him, it 


F. 12 V. z. 


If plaintiff is 


ſtreightened in delays to enter the iſſue, get a rule from the 


time, he may 


. 1. maſter on the back of the iſſue, which enter 
— "with the clerk of the rules, and ſerve 


further time. 
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which ſaid plea, and the matter therein con- 
tained, the ſaid Joſepb is ready to verify and 
prove, as the court, &c. And becauſe the ſaid 
A. has not anſwered the ſaid plea, nor hitherto 
any ways denied it, the ſaid F. prays judgment, 


his ſaid action againſt him the ſaid J. &c. But 
becauſe the court of our ſaid lord the king now 
here, is not yet adviſed what judgment to give 
of and concerning the premiſſes, a day is given 
to the ſaid parties, that they be before the lord 
the king at Weſtminſter, on —— next after --—, 
to hear their judgment thereon, becauſe the 
ſaid court of our lord the king now here, is 


not yet adviſed thereof. | 


Of making up and delivering general Aſus 
When general iflue is joined, make it up. Copy 


it on treble 1d. ſtamped paper, deliver the co 
to the defendant's attorney, charge on the dal 


„ +> oo — © rt 


"EY 


not paid for before, charge for it alſo. If de- 
fendant's attorney refuſes to pay for the iſſue on 


is not paid for within 24 hours, you may ſign 
judgment. Beets 30: ro, BG 


Rules to enter the iſſue.] If plaintiff's attorney 


plaintiff's 
attorney-with a copy, and he muſt, before the 
rule is out, enter the iſſue, or you may ſign a 
non proſs for want thereof, R. a 
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ff the action be laid in London or Middleſex, plains muſt 
defendant ought not to give a rule to enter the enter the il- 


illue the ſame term iſſue is joined, unleſs notice fue, and 
of trial hath been given; — and in a country ding in the 


"pour > if Aa — 
cauſe plaintiff is not bound to enter his iſſue the — oo 
ſame term. | | — 
| the rule, in 


Londn or Middleſex 3 in a country cauſe, before the continuance day of 
that term, or a non pros may be ſigned. 


NOTES. 


1. Plaintiff's attorney ſent the iſſue to defend - 
ant's attorney, who received and paid for it; but 
plaintiff not going on to trial, defendant gave him 
a rule to enter his iſſue, in order to carry down 
the cauſe by proviſo. And, upon an affidavit 
that plaintiff's attorney had miſlaid the papers, 
the court ordered defendant's attorney to give , 
him a copy of the iſſue, the better to enable him 
to comply with the rule. Hil. 7 G. 1. Viar v. 
Smith. Str. 414. | | 
2, Upon looking inta the record, there was no 
iſſue joined, for it was et præd', the defendant 
inſtead of the plaintiff, ſimiliter: therefore ob- 
jected, that the Ch. J. had no commiſſion to try 
any iſſue, and the doubt was, what to do, for 
the jury had been ſwarn. And upon adviſing 
with the bar, the Ch. J. diſmiſſed the jury; for 
he could not call the plaintiff (a), or ſuffer the (a None 
defendant to take a verdict. T. 12 G. 2. in —— de- 
Madkſex. Str. 1117. call — 
3. Note; There can be no iſſue offered that tif Sr. 267, 
15 contrary to the record. Str. 734. . 


1 
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How to enter How to make up an iſſue, where the deelas 
l he ration and plea are of the ſame term. 
roll. # 746 p. | | a ; 


Of Michaelmas term, in the | year of 
he reign of George the ſecond, now king 
of Great Britain, &c. 5 * 


London, D E it remembered, that on 
to wit, next after the morrow of All Souls, 
(a) The firſt (a) in this ſame term, before our lord the king 
day of the ar Meſtminſter, came A. B. by his at- 
2 torney, and brought into the court of our faid 
lord the king then there, his certain bill againſt 
C. D. being in the cuſtody of the marſhal of the 
Marſbalſea of our ſaid lord the king, before the 
king himſelf, of a plea of treſpaſs upon the 
(5) Treſpaſs caſe (5), and there are pledges of proſecuti 
_ _ or to wit, Jobn Doe and Richard Roe, which fa 
icnis bill follows in theſe words, to wit, London to 
wit, A. B. complains of C. D. being in the 
cuſtody of the marſhal, &c. [Here Fer forth 
the declaration in hec verba, leaving out the 
pledges to proſecute, they being inſerted above.] 
Then on a new line enter the defendant's 

plea thus : 
And the ſaid C. D. by his attorney, 
comes and defends the force and injury, when, 
Sc. and ſays [Here inſert the plea]; and of this 
he puts himſelf upon the country; and the 
ſaid A. B. does the like. Therefore let a jury 
| come thereupon before our lord the 'king at 
e) Some day M eſiminſter, on next (c), Cc. who are 
in the term in no-wiſe a- kin either to the ſaid A. B. or to 
the iſſue is of, the ſaid C. D. to take cognizance, upon their 
nd before the oaths, of the whole truth of the premiſſes, be- 
uin. Dea wi q cauſe 


n 
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cauſe as well the ſaid C. D. as the ſaid A. B. have * 


t themſelves upon that jury. The ſame day 
is given to the parties aforeſaid, at the ſame 


place. 


Hrw to make up an iſſue of Mich. term from 
a declaration of another term. 


Of Micharlmas, Ge. 


Middleſex, D E it remembered, that in the term 
to wit, of the Holy Trinity (a) laſt paſt, (+) The term 
before our lord the king at Veſtminſter, came e ag 
A. B. by his attorney, and brought e 
into the court, &c. [as in the other]; and there- 
upon he brings ſuit, Ce. 1 1 
Then on a new line the imparlance. 
And now at this day, to wit, on — next 
after the morrow of All Souls (5), in this ſame (4) The firk 
term, to which day the faid C. D. had licence day of the 
to imparle to the faid bill, and then to anſwer, 5 ans 
Ec. before our lord the king at Weſtminſter, © 
comes as well A. B. by his attorney aforeſaid, as 
the ſaid C. D. by his attorney ; and the 
ſaid C. D-flefends the force and injury, when, 
Gc. [Here inſert the plea.] And of this he 
puts himſelf u the country; and the ſaid 
A. B. does the Fice. Therefore, Sc. as before. 
If the declaration be of above four terms, 


ſtanding, you ſay : 
Of, Sc. 


Middlsſex, D E it remembered, that heretofore, Note; if the 
to wit, that is to ſay, of the term of plea be of 

in the - year of the reign of e N 
our ſoyereign lord George the ſecond, now king quent to the 
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tion, you en- of Great Britain, c. came A. B. by 
er but one his attorney, Cc. with an imparlance, as bite 
mparlance. Where there are two or more iſſues upon 4 
| pleading, then after the tender of the laſt iſſue; 
And of this he puts himſelf upon the country, dot 
and the ſaid C. doth ſo likewiſe ; you add, WM foi 
Therefore as well to try this iſſue, as the other Wi th 
iſſue [or. iſſues] above joined between the par. With 
ties, let the jurors come before our lord the King M 
at Weſtminſter, on next after go 
who are in no-wiſe of kin either to the ſaid 4 
B. or to the ſaid C. D. to make a certain jury v 
of the country between the ſaid parties of the a 
plea aforeſaid, to recognize, upon their oaths, t 
the full truth of and concerning the premiſſes 0 
becauſe as well the ſaid C. D. as the ſaid A.. 
between whom the matter in variance is, have 
put themſelves upon that jury. The ſame day W 
is given to the parties aforeſaid at the ſame ns ( 
place. | | | 
) Notices Notice of trial (a). . Mee 
trial to be | n= 
Ada Sitting: in London and Middleſex.] If de 
fendant lives within 40 miles from London, 
eight days notice of trial muſt be given; excluſive 
of the day it is given; if defendant lives above 
40 miles, then fourteen days excluſive, Sc. 
The feat. 14 G. 2. c. 17. /, 4. ſays, ten days 
| at leaſt where defendant reſides above 40 miles 
| from London; but this tat. does not alter the 
Þþ practice, which is to give 14 days notice, where 
defendant lives above 40 miles from London, and 
the cauſe is to be tried at the ſittings in Londen 
or Middleſex. 
Notice of trial is commonly given on the 
back of the 1 


NOT E& 


> - — uw 


» 2 
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NOTES. 


1. On notices of trial, the diſtance from Zon- 


don is taken by the computed, and not poſt miles, 
for the rule (as to theſe notices) was antienter 


than the poſt miles, and conſequently reſpected 


the computation before the erection of poſt miles. 
M. 7 C. 2. Bates v. Pettipher. Str. 954. , 
good v. Delany. M. 18 G. 2. Ibid. 

2. Note; for putting off trials for want of 
witneſſes, it is neceſſary to ſwear, that the party is 
adviſed and believes the perſons abſent are ma- 
terial witneſſes, and that he cannot ſafely pro- 
ceed to trial without their evidence. M. 4 G. 
2. Anon, M. S. Rep. - : 


At the affizes.] Ten days ww" leaſt. Stat, 14 
G. 2. c. 17. J 4. 3 . Ts 


. 


On the back of the iſſue was wrote, 7 take 


{+ notice of trial at the next aſſizes. And tho? 
there was no date or county, or attorney's name 


mentioned, yet, being on the back of the ifſue, 


the court held it good; but it would not he fo 


upon a ſeparate paper. M. 19 G. 2. Henbury 
v. Roſe. Str. 1237. N 


On an old iſſue.] If a cauſe has continued 
four terms without proſecution after iſſue joined, 
there muſt be a term's notice of trial, ſuch no- 
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tice to be given before (a) the efſoin day of the (a) nu | 


fifth, or other ſubſequent term. - Judge's ſum- 
mons, if no order made, is no proceeding z 
but a notice of trial, though countermanded, is. 


NOTES, 


138, . 3. 
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Co 


NOTES. 


1. Per Cur; if on an old iſſue notice of trial 
be given before the firſt day in full term, it ig 
ſufficient; and it need not be given before the 
eſſoin day. M. 6 G. 2, Harvey v. Porter. Sh, 
211. Vide next cale. 

2. It was ſertled (on conſideration), that wheh 
a term's notice. of trial is required upon an ai 
iſſue, the notice muſt be given before the efſcin 
day, and that is a full term. E. 15 G. 2. Bog 
v. Roſe. Str. 1164. ae 

3. The court, on motion for a 2 new trial, 
held, that the giving notice of trial, at the end 
of half a year after iſſue Joined, would prevent 
the neceſſity of giving a term's notice, till. q 
year after the laſt notice, which was given and 
countermanded. M. 9 G. 1. Green v. Guants 
tett. Str. 5 at: 


New notice of irial.] 11 notice be given, and 
cauſe not tried, but — defers it longer - 
| than one term after, n a term's notice muſt 
be given, But if he tries it next term after 
there is no, need of new notice. | 
If defendant enters a ne re in Luddden 
or Middleſex, and thereby hinders plaintiff from 
trying his cauſe the ſittings the notice was given 
for, plaintiff may try it the next fitting, 
(s) Notice to giving notice (a) the firſt ſitting, 2. e. 
e 5 * the ſitting the cauſe would have been tried, if 
no ne recipiatur had been entered. See Rule 
2 M. 4 An. But if the cauſe be not tried at 
g loch next ſitting, then new notice muſt be given 


as at firſt, we 8 ; cauſe be made a remanet. 


ayes Kine's Bxxch. 
If notice of trial be given for a day certain 


in London n and plaintiff is not ready 
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on that day to proceed to trial, he may try the | 


cauſe the next fitting upon the like notice, as 


when a ne recipiatur is entered by defendant as 
before mentioned. But if cauſe be not tried at 


ſuch next ſitting, then new notice mult be given 


as at firſt, unleſs the cauſe be made a remanet. 

If a cauſe. is made a remanet, then new notice 
of trial is neyer given, for defendant i is bound 
to attend till the cauſe be tried. 


Countermand of notice of trial (a). 


Stat. 14 C. 2. 6. 17. Unleſs at the fittings, 
and defendant lives within 40 miles of London ; 
in which caſe two days before the trial ( excluſive 


of the day countermand is delivered), is ſut- ; 


ficient. 


NOTES 


1. If plaintiff” does not proceed to trial, or 
countermand in time, defendant, on affidavit of 
attendance and neceſſary expences, ſhall have 
his coſts taxed. M. 1654. ef. 18. But altho* 
plaintiff does not proceed to trial, whereby coſts 
are taxed for defendant, and afterwards new 
notice, yet Cur” will not ſtay the trial for not 


paying theſe coſts (except in ejectment), be. 


n. defendant hath another remedy to recover. 


2. Per 


(«) C Counter- 


to be 


OUNTERMAND to be delivered acin wit 
leaſt ſix days before the intended trial. 


— 
# 


ö 
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, , „ — E88 Rr E 
Ute onthe 2. Per Curiam; it is ſettled in C. B. and v4 
authority of Tule it ſo here, that a pauper ſhall not pay cofty 
Meaks vo for not going on to trial, as other plaintiffs do 
Watts, that But if the coſts are taxed, we will prevent hi 
the plaintiff, being vexatious, by obliging him to pay them 
3 8 L 8 Pay 
danger, might before he ſhall try the cauſe. E. 7 G. 1, 
| be Teftrained Moaks v. Waits, Str. 420, . 
® from going on ee ade fünf 1 
to trial till he paid coſts for former notices, But the eourt thought thy 
caſe did not put it on a right foot ; and that it was abſurd to make any rule 
about coſts, whilſt the admiſſion ſtood ; and therefore ordered plaintiff tg 
ſhew cauſe, why he ſhould: not be diſpaupered. And, on affidavit of fer- 
vice, made it abſolute. T. 7 G. 2. Taylor v. Lowe, Str. 983, 


N. B. That Upon debate it was ſettled, that, to fave 
theſe caſes of colt for not going on to trial, it wauld be ſuſ. 
= _ Ye ficient to countermand notice in a town-caufe two 
F in days, and in a country- cauſe four, before the 
end Norcliffe, aſſizes; and that it ſhould be a general rule, 
Mendapace v. without conſidering the charges or inconyve- 
14,2 Diencies in any particular cafe. M. 3 C. 2. 
2 Ferd. were ¶ bitlock v. Humphreys. Str. 849. — N.'}. 
all before the Both are not to be incluſive, for M. 6 G. 2. 
fat. 14 G. 2. Frogmorton and Norcliſfe, the countermand was 
1. 17- 16, and the aſſizes 19; and held, that coſts 
EA ſhould be paid. Bid. : 9g de * 
4. The aflizes at Vinton was on Wedneſdq, 
and on Monday night before, the notice of trial 
was countermanded to the agent in London; 
and Cur* held, it did not fave coſts; and that, 
being given in town, it ſhould be four days, if 
to the attorney in the country, two days would' 
be ſufficient. E. 10 G. 2. Mendapace v. Hun- 

Wet +” A. ian 1 
5. The cauſe was tried upon a day to which 
it was continued by a ſecond countermand. De- 
fendant making no defence, the verdict was ſet 
alide, it being only in the plaintiff's power ta 
EE Continue 


* PI IT 
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continue his notice once in a term. And Page 

J. faid, it was ſo ſettled in C. J. Halt's time, | 

on examining the. attornies. M. 13 C. 2. : | 
Green v. Giffard. Str. 1119. | 


I. If plaintiff or defendant would have a --Þ 
ſpecial jury, the court muſt be moved, and a 1 
rule will be made, for the ſheriff to attend the | 
maſter with the freeholders book, at he ol | 

nce of the party that moves (a); and the, 
maſts; in the preſence of the attornies. of both (5) _ 
parties (5), ſhall name thereout 48 of the frees and under 
holders, of whom 12 ſhall be ſtruck out on ſheriff (who 


| ini ds with 
each fide, and the remaining 24 ſhall be returned . - 


| | ts 4 es 4 a trial at bar, 

if the attorney of either of the parties negſeR to attend, the ſecondary, on 
behalf of the abſent party, ſhall ſtrike out twelve names, and the reſt of 
"the jurors ſhalt be returned to try the iſſue. T. 8 V. 3. ; 


1 


„ > TIF 4 - „ 

” » ö 
: * 8 

1 * 
| 7 a 
s - . - 
2 5 

* . 4 * * : " ” * N > * 4 


{ 
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dy the court, but plaintiff may countermand 


0 of the plaintiff, and ſuch a one on the part 


| ſix or more of the jury, who are to view th 


_ uſher, 2s. M. 1654. ſe. 19. 


jury, the extraordinary allowance to a ſpecial 


eſtate in demand is of ſmall pane, tho? againſt 


* 


defendant, ſhew the place in queſtion to 


ſame ; and the expences of the view to h 
equally borne by both parties, and no eviden 
on either ſide to be given at the time of taking 


the view. 7 Ws - 
2. The day of trial at bar muſt be appoints 


and in ſuch caſe it cannot be brought to trid, 
unleſs ſome day be appointed again bythe 
court, | 8 
3. No trials at bar are ever allowed in an if 
ſuable term. Y 4 

4. On trials at bar, each juror, lying out on 
night after a privy verdict delivered, to be i 
lowed only 35. 4d. for diet, beſides the charge 
of his lodging. Two tipſtaffs, and one crier g 


5. Upon conſideration of the jury act, 46.4 
c. 25. ſe, 16. Cur” held, that, if the verdit 
on that ſide which moved for the ſpeci: 


N. 


jury, and all the expences, except what attend 
the actual ſtriking, ſhould be taxed and allowed 
againſt the loſing party. M. 11 G. 2. Hamelin 
v. Style. Wilks v. Eames. Str. 180. 

6. Trials at bar are granted upon conſiderativn 
of the conſequences of a conviction upon an in- 
formation. M. 3 G. 1. Str. 52. Trials at bar 
are grantable either upon the value of the lands, 
or difficulty of the title. M. 4G. 2: Haycroft 
v. Roſe. M.S. Rep. Fes | 

7. Trial at bar grantable where the whole 


ſeveral defendants, who hold by different titles; 
for if plaintiff makes but one title to the my 


— 
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he has a right to join them all together, The 
jeſſor being a lord, and having privilege,” it was 
moved, that he might name a good plaintiff to 
be liable to coſts; but denied. M. 8 G. 1. 
preſtun v. Linen. Str. 47 3 5 

8. No rule for trial at bar before iffue joined, 
for-it is below the dignity of the court to do it, 
till they know whether the iſſue joined will be 
a matter of difficulty or not. Str. 606. 

9. No trial at bar in a cauſe ariſing in London, 
the citizens not being to be brought out of the 


city. Str. 856, 


Trial by proviſh. 
1. If plaintiff does not go on to trial within 
the time he ought by the courſe of the court (a), (a) No trial 


8 defendant may get a rule on the iſſue from the can be had by 


maſter, which muſt be entered with the clerk —_ in 
or 


of the rules (pay-1 5. 10d.) for plaintiff to reply, Middleſex, 
and enter his iſſue, ſerve a copy on. plaintiff's till default bs 
attorney, and. he muſt, before the is out, made by the 
enter the iſſue, and carry it and give the de - Plaintiff after 
fendant's attorney the number thereof (9. The . a — 
iſſue being entered, defendant may have a ve- cord ; nor in 
nire by proviſo, and try the cauſe. If plaintiff eountry - 
does not enter his iſſue within the time allowed cauſes, till 
by the rule, you ſign a non pros, and tax coſts. — — 
But if plaintiff is ſtreightened in time, he may in trying his 
take out a ſummons for further time. © iſſue the next 
| | aſſizes after 
the iſſue is entered; and in neither caſe till a rule for a trial by proviſo be 


entered. (5) Vide p. 132, 133. 


2. Defendant's attorney. muſt give plaintiff's % Fial 


notic | : : by proviſo, 
notice (c), that the cauſe will be tried ſuch a LF 


by proviſo, and if defendant does not mat give the 
e then 


— 


144 
10 fame notice as then try it, or countermand in time lain 
— —— 1 e 


. 


Vide mote 7. 
this page. 
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Plaintiff. may give notice, and try the 
cauſe; for defendant. cannot do it, unleſs plain 
tiff neglects. | 
4. Defendant's attorney, before the trial, mul 
get a rule, which is in theſe words, Let there i 
made a record of niſi prius by Froviſes. if th 
Pau ba hath made default. 

5. Both f a defendant may cum 
down the BY at - e time, but A trid 
ſhall be by the plaintiff's record, if he enters i 
with the marſhal; but if be refuſes or omity 
defendant may proceed on his record. 

6. Cur” made defendant pay coſts for nat 
going on to trial by * roviſo, according to 50 
tice. E. 1 C. 2. atkinſon V. Poole. [St 


The cauſe was tried by proviſo, and Pla 
aff nonfuied ; but ſet aſide for want of à fut 
being given in the office, the form of which i 
Let, Sc. Vide note 4, this page. And this wit 
agreed to be the old practice, but generally dit 
continued. Stiles and Lilly's reports were cited: 


M. 106, 2. Dodſon v. Taylor. Str. 1055.. 


Ts. Wi vu 


. b 2 


— 
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| Record of niſi prius. A 
NGROSS it on a double 2 s. 6d. ſtamped 
preſs of 3 The iſſue, or an inci- ö 
ditur thereo (a), muſt be entered on a roll. (a) Vi. wars 
Gy the record, roll, and ifſue paper, to Mr. nt of attor- 
Ghila, 


Ag — , and th 
pay him for entering iſſue not exceeding e — 


ten ſheets, 3s. 6d. and 15. for fix more; then of the iſſue. 

carry the record to Mr. Tully, who will examine, | 

ſeal, and ſign it; pay him 75. 6d. for the firſt 

eight ſheets, and 74. for every eight ſheets 

after, and generally 64. to the ſealer. | 
Records of niſi prius in London and Middleſex 2 

may be ſealed on or before the day of trial. See 

Rule E. 7 G. 1. But records of nf prius for trial 

at the aſſizes, by rule 31 Car. 2. are not to be 

ſealed after three weeks from the end of the 

term. But the practice is altered, for by a 

judge's order (pay Mr. Tully 23.) you may have 

your record ſealed at any time before the aſ- 

ſizes; pay Mr. Tully 25s. —— Note; if the re- 

cord be on an old iſſue, you pay 25. more. 


x 
Notice fixed up in the king's bench office. 


12 court having obſerved, that the rolls 
and records are ſo badly wrote, that they 
ought not to be filed, the clerk of the dockets 
hath received orders for the future to paſs no 
rolls or records, but ſuch as are fairly wrote or 


ingroſſed. | 


Vor. L Part I. L NOTES. 


— > _—_ 


= td 1.8 
| \ n 5 * 
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4 — 


146 The preſent Practice of the 


+. 


Ss | p NOTES. 

1. Whilſt the jury were ſwearing, defendant's 

counſel called for the record, and finding 3 

miſtake in it, ſaid, they would make no de- 

fence, Plaintiff's counſel upon this, to avoid a 

nonſuit, and to ſave the coſts, refuſed to pray 

a tales; and though twelve had been ſworn, yet 

there having been no actual prayer of a tale, 

the cauſe was ſuffered to remain for want of 

8 | jurors. T. 12 G. 1. Jenkins v. Purcel, at Guild- 
if Ball, coram Raymond, Ch. J. 1 Str. 707. 

| 2. If the record of niſi prius agrees with the d. 

claration delivered, a variation from the iſſut i; 

3 not material. Plaintiff declared on a bond dated 

| 6 Jan. 1728. Defendant pleaded non eſt factun; 

| | ; and in the iſſue delivered, the bond was deſcribed 


1 as in 1738, and the iſſue was received and paid for 

without any objection. The record of mf priu 

| was 1728, and no defence being made; the 
| court was now moved to ſet it aſide, as varying 

3 from the iſſue delivered. But the court refuſed 

| 

| 


to ſet aſide the verdict, for the defendant's plea 
upon record was not altered by it; the iſſue 
tried being, whether defendant executed a bond 
in 1728, Beſides, he ſhould' have refuſed the 
iſſue if not agreeable to the declaration. . 13 
G. 2. Shepley'v. Marſh. 2 Str. 1131. © 
3. Rule to make up a new record, the fiſt 
being loſt, Str. 141. W 


met 


« 
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The niſi prius record begins thus : 


Pleas before our lord the king at Weſtminſter of i Placitai 
the term of, &c, [ ſame. term with the ue, ] | 
in the - . year of the reign of our ſove- 
reign lord George the ſecond, now king of Great 
Britaing. Sc. dh, 


1 


" Retr 
E it remembered (a), Sc. immediately (% Here en- 
— after the iſſue, on a new line, write, ter the whole 
x 5 | iſſue as deli- 


vered. Note; you enter the contents of the wenire, as on the plea roll, 


Pleas, Sc. of the term of, &c. the term in 2 Placita. 
which the iflve is to be tried, ] in tze 

year of the reign of our ſqveteign lord George 

the ſecond. a e 


Middleſex,” to wit, the jury between A. B. jurata. 
plaintiff, by his attorney, and C. D. defendant, kat 
of a plea of treſpaſs upon the caſe [as the action — — 
zs, ] is reſpited before our lord the king at Meſt- plaintiff and 
minſter, to next, (5) Sc. unleſs the defendant. 
king's right truſty and well beloved | 
his majeſty's chief juſtice, aſſigned to hold pleas (5) The re- 
before the king himſelf, ſhall come on 1 
[the day ok trial, ] at Meſtminſterball, in the knot bo 
county of Middleſex aforeſaid (c), according to the next re- 
the form of the ſtatute in ſuch caſe made and turo day af- 
provided, for default of the jurors, becauſe A Gay af 
none of them did appear. Therefore let the () If the re- 


ſheriff have the bodies of the ſaid jurors, to cord is to be 


tried in Loan 


don, ſay, at the Cuilaball of the city of Londen aſoreſaid. 


L 2 make 


— — . — 
r = \ n 18 R 
71 4 
on n 0 2 l 
at R 75 We r > * W . — » 
* * ** * ö , 4 


1 — 
„ * — 2 


n — 
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make the ſaid j jury between the parties aforeſaid, 
of the plea 2 accordingly. The ſame 


day is given to the partics aforeſaid, at the 
ſame . 


If the cauſe is to be tried at the affect they 
aal to the jurata, 


ND be it known, that the king's nn in 
this caſe on record was delivered to the 
deputy ſheriff of the ſaid county, on 

[the laſt day of the term] in this nns term, 

before our lord the king at Weſtminſter, to be 

executed, according to law, at his peril. 


Record of niſ prius, poſtea, verdick, and 
Judgment, &c. for plaintiff, in caſe the | 
declaration being of a frecegent term. 


Pleas before our lord the king at Weſtminſter, | 
of term, in the year of + 
the reign of our ſovereign lord George the 
ſecond, now king of Great Britain, &c. 


Roll. 
Cambridge, Jp Emorandum, that heretofore, to 
to wit, wit, in term, in the 


year of the reign of our ſovereign. lord George 
the ſecond, now king of Great Britain, Ec. be- 
fore our lord the king at Weſtminſter, came A. 
B. by his attorney, and brought into 
the court of our faid lord the king then there, 
his bill againſt C. D. gentleman, and E. his 
wife, in the cuſtody of the marſhal of the 


| 2 of our ſaid lord the king, before the 


king 
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king himſelf, in a plea of treſpaſs on the caſe; | 
and here are pledges of proſecuting, to wit, 
Jobn Doe and Richard Roe; which ſaid bill fol- 
lows in theſe wards, to wit, Cambridge, to wit, 
A. B. gentleman, complains of C. D. gentleman, 
and E. his wife, in the cuſtody of the marſhal 
of the Marſbalſea of our lord the king, before 
the king himſelf ; for that, to wit, that whereas, 
Sc. [Here ſet forth the whole declaration.] 


And now at this day, to wit, Friday, in this Imparlaxce: 
ſame term, unto which day the ſaid C. and E. 
had leave to imparl to the ſaid bill, and then 
to anſwer, Sc. before our lord the king at Me- 
minſter, came as well the ſaid 4. by his attorney 
aforeſaid, as the ſaid C. by R. S. their attorney; 
and the ſaid C. and E. his wife, defend the force 
and injury, when, Cc. and ſay, that they (a) (a] This was 
did not undertake, in manner and form as the N * 
ſaid 4. above complains againſt them; and of ,,.;\ huſ- 
this they put themſelves upan their country ; band and wife, 
and the ſaid A. likewiſe, Sc. Therefore let a on promiſe of 
jury come thereupon, before our lord the king N 
at Veſtminſter, on Wedneſday next, Sc. and who fole; on rl 
are of no-wiſe of kin either to the ſaid A. or to an ind” a/5' for 
the ſaid C. and E. his wife, to take cognizance, money laid 
upon their oaths, of the whole truth of the pre- gut for, and 
miſſes, becauſe as well the faid C. and E, as the 1 while 
ſaid 4. have put themſelves upon that jury. . 
The ſame day is given to the parties aforeſaid, 
at the ſame place. Afterwards the proceſs is 
thereupon continued between the parties afore - 
ſaid, of the plea aforeſaid, by the jury between 
them being reſpited befote our lord the king at 
Weſtminſter, until Monday next, &c. then next, 
following, ' unleſs the juſtices of our lord the 
king, aſſigned to hold the aſſizes in the county © 


L 3 aforeſaid, 


150 


22 


5 county of Cambridge, by force of the ſtatute, &. 


of at the caſtle of Cambridge, in the 
fault of the jurors, becauſe none of them did 
appear. At which day, before our lord the 


attorney aforeſaid, and the ſaid juſtices, before 


ſaid lord the king, aſſigned to hold pleas before 


mages of the ſaid A. by occaſion of the not 


in ſpecified, over and above his coſts and 
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aforeſaid, ſhall. firſt come on the day 


county aforeſaid, according to the form of the 
ſtature in ſuch caſe made and provided for de. 


king at Weſtminſter, the ſaid A. comes by his 


whom the ſaid ifſue was tried, ſent hither their 
ſaid record had in theſe words. Afterwards at 
the day and place within contained, before 

knight, chief baron of the exchequer 
of our lord the king, and gentleman, 
for this turn aſſociated to the ſaid and 
Sir Knight, one of the juſtices of our 


the king himſelf, juſtice of our ſaid, lord the 
king, aſſigned to hold the aſſizes in the faid 


The preſence of the ſaid not being ex- 
pes by virtue of the writ of our lord the 

ing of, Sc. came the within named A. B. by 
his attorney within named, and the within named 
C. D. and E. his wife, although ſolemnly te- 
quired, came not, but made default. There: 
fore let the jurors of the jury within mentioned 
be taken againſt them by default; upon which 
the jurors of that jury, being ſummoned, allo 
came, who, to ſay the truth of the within con- 
tents, being choſen, tried, and ſworn, ſay, upon 
their 6aths, that the ſaid E. undertook, in man- 
ner and form as the ſaid 4. within complains 
againſt the ſaid C. and E. and aſſeſs the da- 


performing the promiſes and undertakings with- 


charges, 


/ 
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charges, by him about his ſuit in this behalf 
expended, to pounds, and for thoſe 

coſts and charges to forty ſhillings ; therefore it 

is conſidered, that the ſaid A. B. recover againſt judgment: 
the aforeſaid C. D. and E. his wife, his damages 

aforeſaid, by the ſaid jury in form aforeſaid aſ- 

ſeſſed; and alſo pounds for his ſaid 

coſts and charges, by the court of our lord the 

king now here adjudged of increaſe to the ſaid 

A. by his aſſent, which damages amount in the 

whole to pounds; and the ſaid C. and 

E. in mercy, c. Afterwards, to wit, Satur- Error in the | 
day, the day of in the — 
year of the reign of our ſovereign lord George amber. 
the ſecond, now king of Great Britain, Gc. a 

tranſcript of the record and proceeding afore- 

ſaid, between the parties aforeſaid of the plea 

aforeſaid, with all things concerning the ſame, 

by pretext of a certain writ of our lord the kin 

for correcting errors, proſecuted by the ſaid C. 

and E. on the premiſſes, by the court of our 

lord the king here before the king himſelf, was 

' tranſmitted before the juſtices of our ſaid lord 

the king of the Common Bench, and barons of 

the Exchequer of our ſaid lord «the king, of 

the degree of the coif in the Exchequer cham- 

ber, according to the form of the ſtatute made 

in the parliament of the lady Elizabeth, late 
queen of England, &c. held at Weſtminſter on * 
the 23d day of November, in the 27th year of 
her reign. And the ſaid C. and E. appearing in Errors aſſigns 
the Exchequer chamber, affigned ceitain mat - ed. 

ters for error in the ſaid record and proceſs, for 

reverſing the ſaid judgment; to which the ſaid 

A. alſo appearing in the faid court of Exchequer 

chamber, pleaded, that neither in the ſaid re- I of 
cord and proceſs, nor in giving. the ſaid judg- 2 

| „ ment, 


| 


wards, to wit, on Tueſday the ſeven and twen- 


| his aſſent, according to the form of the ſtatute 


Remittance of 
the record, 


&c. 


cord, and alſo the ſaid proceedings of the ſaid 

Juſtices of the ſaid Common Bench aforeſaid, 
and the faid barons of the ſaid Exchequer, be- 
fore them had in the premiſſes by the ſaid juſ- 


N 
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ment, was in any thing erroneous; and after. 


tieth day of June, in the year of the 
reign of our ſovereign lord George the ſecond; 
now king of Great Britain, Sc. as well the re 
cord and proceedings aforeſaid, and-the judg- 
ment thereupon given, as alſo the cauſes afore- 
faid by the ſaid C. and E. aſſigned and alleged 
for error, being by the ſaid court of E 
chamber diligently examined and fully under- 


ſtood, it ſeemed to the ſaid court of Exchequer fi 
chamber, that the ſaid judgment was in no- a 
wiſe vicious or defective, and that the ſaid te- 2 
- Cord was not in any thing erroneous : Therefore c 


it was then and there conſidered by the faid 
court of Exchequer chamber, that the ſaid judg- 
ment be in all things affirmed, and do ſtand in 
its full ſtrength and effect (the ſaid cauſes and 
matters - aſſigned and alleged for errors by the 
ſaid C. and E. in any thing notwithſtanding); 
and it was further then and there conſidered by 
the ſaid court, that the ſaid A. recover againſt ' 
the ſaid C. and E. ten pounds and ten ſhillin 

by the court there adjudged to the ſaid A. b 


in that caſe made and provided, for his damages, 
coſts, and charges, which he hath ſuſtained by 
occaſion of the delay of the execution of the 
ſaid judgment, by pretext of proſecuting the 
ſaid writ of error; and thereupon the ſaid re- 


tices and barons, before our lord the king, 
whereſoever, &c, were then remitted, accords 


ing 
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now remain in the court of our faid lord the 


weeks from the day of the Holy Trinity, in the 
© year of the reign of our ſovereign 


fied by the ſaid C. and E. for the damages, coſts, 
and charges, 


charges, Sc. 
Mittimus # 4 county palatine. 


(GEORGE the ſecond, &c. to our juſtices of 

our county palatine of Cheſter, greeting. 
The tenor of a certain record before us at Vet- 
minſter, between A. B. plaintiff, and C. D. de- 
fendant, in a plea of treſpaſs on the caſe, we 


(having inſpected the ſame), by our writ of our 
ſaid county, do command the ſheriff of the ſame 
county, that he cauſe twelve free and lawful 
men, of the body of the ſaid county, to come 
before you at your next ſeſſion after this writ 
ſhall be delivered to you, each of whom having 
ten pounds a year at leaſt of lands, tenements, 
or rents, by whom the truth of the matter may 


who are in no-wiſe related either to the ſaid A. 
or to the aforeſaid C. to recognize and make a 
Jury of the county between the ſaid 


king here, before the king himſelf, Sc. Af. 
terwards, to wit, Wedneſday next after three 


ſend you incloſed herein, commanding that you 


be the better known and inquired into; and 


3 
the 


165 


lord George the ſecond, now king of Great Bri- Satisfaction 
tain, &c. before our ſaid lord the king at Weſt- acknowleged. 
ninſter, came the ſaid A. by his attorney afore- 

aid, and acknowleged, that he had been ſatiſ- 


\ 


aforeſaid; therefore let the ſaid C. Sali. 24, 
and E. be quit of the ſaid damages, coſts, and 736. 


Wm 
F 
* 
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that you make ſuch further proceſs againſt d 


in London or Middleſex, the venire is teſted the 


the plea aforeſaid, becauſe as well the faid 4 y 


there made and tried before you, then do yay 


done before you therein, and alſo this-writ, to 
us at Weſtminſter, at a certain day, which you 


= * 
1 
= 
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the ſaid C. between whom the controvyerſy jg 
have put themſelves upon that jury; and al 


ſaid” jurors, ſo to be impanelled between the 
ſaid parties, as are in this behalf uſed and com 
monly made, according to the law and cuſtom 
of the ſaid county, until the iſſue aforeſaid, be 
tween the ſaid parties, ſhall be fully tried; and 
when the verification and iſſue aforeſaid ſhall he 


ſend the record of the ſaid plaint, togethe 
with every thing that ſhall then and there he 


ſhall appoint to the ſaid parties to be there tg 
hear judgment thereupon. Witneſs, &c. 


Lee and Anthoy, 


| Venire facias and diſtringas. 


FAKE out the writs of venire facias and 
/ 1 diftringas. Get blanks at a ſtationer's 
(25. each); fill them up. If it be for a trill 


firſt return of the term in which the cauſe is to 
be tried, and returned ſome return day before 
the trial, and the diſtringas is teſted the return 
day of the venire, and returnable the next return 
day after the day of trial.—If it be for a trial at 
the aſſizes, the venire is teſted the firſt return of 
the preceding term to the aſſizes, and returnable 
the laſt day of that term, and the diſtringas is 
teſted the return day of the venire, and return- 
able the firſt return of the next term after the 
aſlizes. Theſe writs are not ſigned g 
cac 


4 


Court of Ks BAN. 


! 


ich 8 | 
Ik it be a country cauſe, the venire is returned 
by the ſheriff's deputy in town, and the diftrin- 
as by the under ſheriff in the country, You 


of the diſtringas, 125, 
NOT E. 8. 

1. Since the jury act 3 G. 2. c. 25. the ve- 

nire facias muſt be de corpore comitatus in actions 
upon penal ſtatutes. French qui tam v. Wilt- 
Hire. Hil. 11 G. 2. Str. 1085. 
2. The diſtringas when at niſi prius was not 
ſtamped. Plaintiff afterwards ſtamped it; and 
Cur* would not ſet aſide the verdict, ſince the 
penalty muſt have been paid, and then it is as 
good as if ſtamped at firſt. 9 & 10 . 3. c. 
25. ſeff. 59. M. 10 G. 1. Tayler v. Lake. 
1 Kr. 375. . 


Venire facias. 


TEORGE. the ſecond, Ec. to the ſheriff of 
Middleſex, greeting. We command you, 
that you cauſe to come before us at Weſtminſter, 


on next after, &c. (a) twelve free and (a) Someday + 


70s. bon mu be returned by the ſheriff. 


pay to the ſheriff, if in Middleſex, for the return 
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lawful men of the body of your county, each before the | 
of whom has ten pounds by the year, of vial 


whom the truth of the matter may be the bet- 
ter known, and who are in no- wiſe of kin either 


aforeſaid, of a plea of treſpaſs on the caſe [as 


lands, tenements, or rents, at the leaſt, | by 
to A. B. the plaintiff, or to C. D. to make a 
certain jury of the country between the parties 


the action is ;] becauſe as well the ſaid C. 1 1 
"the 
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7 the ſaid A. B. between whom the contentios 
thereupon is, have put themſelves upon that 


jury, and have there then the names of the ju- 
rors, and this writ, Witneſs, &c. Teſte the 


firſt day of term. | 
DT 0 Lee and Antonie. 
Diſtringas. 


GEOROE. Ge. to the ſheriff of Middleſan, 
greeting. We command you, that you 
diſtrain the ſeveral perſons named in the panel 
annexed to this writ, [annex a panel, with the 
ſame names as returned in the panel to the ve- 
mire, with their additions and places of abode]; 
the jury ſummoned in our court before us, be- 
tween A. B. plaintiff, and C. D. by all their 
| lands and chattels in your bailiwick, ſo that nei - 
ther they, nor any one of them, lay their hands 
on them, until you ſhall have further command 
therein from us; and that you anſwer to us of 
| the iſſues thereof, ſo that you may have their 
| {a) The firſt bodies before us at Weſtminſter, on next 
return day af- after, &c. (a), or before our right truſty and 
ter the day of well beloved our chief juſtice, aſſigned 
225 ay to hold pleas in our court before us, if he fall 
(5) "61. firſt come on, Ec. () at Weftminſterball in the 
(c) If in county of Middleſex aforeſaid (c), according to 
Ladm, ſay, the form of the ſtatute in ſuch caſe made and 
or before, e provided, to make a certain jury between the 
N= ſaid parties of a plea of, c. [as the action is]; 
city of L- and to hear their judgment of many defaults; 
den aforeſaid. and have there then the names of that jury, 
If at the aſ- this writ. Witneſs, &c. This writ is to be 
| _ or teſted on the return day of the venire. w 
Lee and Anlonie. 


juſtices iſſued - | 

4 keep the Indorſe the attorney's name. 
aſſizes in your / | | | | 
county, if they ſhall firſt come on, Qc. [the day of the aflizes] at [the 
place] in your county, according, &c, | | T2 


Court of King's BEN. 


NOT E 8 


fizes upon a ſubpæna, and tender of his charges, 
whereby the plaintiff was nonſuited. T. 2 G. 2. 


1528. E. 2 G. 2. Attachment againſt one 


beer, to attend at the ſittings at Guildball, 
and two guineas were tendered by the perſon 


little, he declared he would give no more. 
WT he witneſs not coming up, an attachment was 

moved for, and on ſhewing cauſe diſcharged ; 
e court ſaying, it was too little, and that the 


owing him more when he comes to the book; 
or perhaps the party may not call him; and 


gain; that this way of puniſhing, as for a 
ourt, the C. P. not doing it to this day, but 
eaving the party to his remedy on the ſtat. ; E. 
ied their inquiry to the queſtion, whether the 


14 C. 2. Chapman v. Pointon. 2 Str. 1150. 
3. An attachment was moved for againſt a 


and having a ſhilling left. But it appearing not 
d be perſonal ſervice, the court held it nor ul: 
ent 


9. And therefore they would not. enter into 
ny nice calculations of the expence, but con- 


; 
44 


1. An attachment was granted againſt Rolfe. 

Bayley, an attorney, for not attending at the aſ- 

Wyatt v. Wrickworth. 2 Str. $10. Lord Raym. 

Wyatt, for not attending Japbet Crook's trial. 
4 W | 


2. A witneſs was ſerved with a ſubpæna at 


Vo ſerved it; and being objected to, as too 


Witneſs is not obliged to truſt to the court's al- 


hen it may be difficult for him to get home 


dntempt, was new, and practiſed only in this 


on· attendance was through obſtinacy or nut. 
vitneſs for not attending, being ſubpœna'd, , 


- 


Ll 
> 
* 0 
* 
, - 
: „ 
* 1 " 
n 3 p ; | 
* o 
# 
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. 


ficient to warrant a proceeding criminally againſ 


© him, whether it would do in an action th hol 
would not declare. It was alſo ſaid, that tho 
ſhilling. is what is conſtantly given, with a iy. da) 


- pena, yet if the witneſs comes far, there oughy 
to be a tender of reaſonable charges. M. 100 
2. Smalt v. Whitmill. Str. 1054.  _ 
4. Defendant ſummoned one Turner, a wit 
neſs, to attend the trial of the cauſe ; who, d 
ſervice of the ſubpena, ſaid, he would not a 
tend, but run the hazard of forfeiting the 1000 
penalty; and, on affidavit of this,  defendat 
moved for an attachment, that he might not 
put to bring his action on the ſtatute, ſaying 
they do it every day in Chancery, even for nt 
attending a maſter upon his ſummons. ( 
made a rule to ſhew cauſe, which was diſchargel 
this term, it appearing, that the /ubpans ws 
not ſerved till two in the afternoon in the city 
to attend the ſittings that day in Mida 
which the court ſaid was too ſhort notice; ad 
that witneſſes ought to have a reaſonable tim 
to put their own affairs in ſuch order, that the 
attendance upon the court may be as little pres 
judice to them as poſſible, Hil. 8 G. 1. Hu 
mond v. Stewart. Str. 5 10. 


1 „ 1 7 "4 ; 


| | £5) $3504 Bm 
2 ; 
* '« 7 144 / . oF 
Subpœna 70 teſtify. . 
4 \ | \ G 4 * 


GEOR GE the ſecond, Sc. to A. B. CD, 

E. F. G. H. (you may put four witneſſes in 
a ſubpæna), greeting. We command you, that 
all and ſingular buſineſſes and excuſes being laid 
aſide, you and every one of you be in your pt 
per perſons before our right truſty and welt 


beloved 


S2 


2 


92 


Court of Wins! 8 Baden, 


beloved "RY our chief Juſtice, aſſigned to 
hold pleas in our court before us at Weſtminſter- 
tall, in the county of Middleſes, on, &c. (the. 
day of the trial), to teſtify all and ſingular what. 
you, or either of you, know in a certain action, 
now pending undetermined. in qur court before 
us, between J. X. plaintiff, and L. M. defend- 
ant, of a plea, Sc. (as the action is); and at 
that day to be tried by a jury of. .the county; 
and this you or any of you are by 1 no Means to 
omit, under the penalty N each of you of one . 
hundred pounds. Witneſs, Sc. 

Teſte this writ any FW, in term before the. ; 
tral and ſervice.” n 


R ee 

SP tut attorney S name. 17117 175 8 
ks 5 8 re kicker; Mg pit 09 
Mr. 4 B. | | 55 ö * * a | 10 


Bas virtue of. a tit of Audi, to you - 
„and h with ſhewn unto Jo. e 5 


eh to be and appear before | 3 ein be 
chief 1 of his bend 8 ebe of 55 5 


Fl) If to be 


ed before 


— h % 
- par 5 = e ks; . 4 the 
are not to fail, under the pe l i001, courtof King's 
Dated he day d r n | * * 
R. S. attorney for plaintiffs ia n 


torney gene · 
lor defendants.] 0 1 | 


thus: Pl bo te ticket 
1 eaſe to inquire 42 Mr. K. . b. (he attorncy? s name) at, &c. the 


where the witneſſes are to meet, in order to be ready when the trial 


* on. 


"A Fr | If any of your witneſſes Would i in p 


* 4 
9 4 


* 
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v'Y 


you may have the IG habeas Rm ; 


Habeas cor pus ad tf le 4 


(GEORGE the ſecond, by the grace of God, 
king of Great Britain, France, and Ireland 


4 of the faith, c. to the warden of ou 
priſon of the Fleet, greeting. We command 
you, that 177 have the bady of E. F. detained 
y our priſon under your cuſtody Y, as it is ſaid, 
by whatſoever name he may be charged, in the 
ſame priſon, under ſafe and ſecure conduct, be- 
fore our right truſty and well-beloved 
our chief juſtice, afigned to hold pleas in our 
court before us at N minſterball, in the cou = 
of CO 2 at ä * the mn 
leas there,] on 
garen of Vc. e , © Wan 
Au. ncon of the ſame day, there to teſtify the 8 | 
do the beſt of his knowlege, in a certain caſe 
now depending in our court before us, and then 
and there to be tried, between A. B. eſquire, 
plaintiff, and C. D. gentleman, defendant, in 4 
(3) nan plea of treſpaſs on the caſe (4); and then im- 
aftion of co- mediately after the ſaid E F. ſhall have then 
ae caſe „ and there given his teſtimony before the ſaid 
chief juſtice, to return him 0 ſaid E. F. to 
_ © our ſaid priſon, under the like ſafe and ſecure 
conduct; and have you there then this writ, 
Wineſs, 1 
Lee and Antoni. 


Indorſe the attorney's name. 


, 


Gi of ans ; i 7. 


K Woh GUY Wl 
Of examining vin n interrgatories. 


9 1a 


F a witeſs be going beyond Ka, lo that he 
cannot poſſibly attend the trial, ha may, by 
mle of court, be examined deſond a judge at 

his chambers upon interrogatories; bus notice 
if the time of examination muſt be given to 
the attorney on the other ſide, who: may -crbſs 

examine him; and the depoſitions ſo taken may 
be read as Wen the trial of egy 1 


70 Wo 130 1a) * At 


nk 15 17 the 1 * 15 . 


2 


1 


\ » 4140 A 


| Interrogatories to be ad miniſtered to 

br a witneſs, to be produced, ſworh, and} 

N examined, on the part and behalf of A. B. 

laintiff, -againft C. P. defendag, TE 
35 knight, one of his 1 
be „e. juſtices of the court of King' ; 
ch; purſuant to a rule of the . n e 
er made on net After tbjũe 02 t 
morrow of Al} Souls, in the me: EC. 
of king George the ſecomd.. 3 ; 


1. Do. you a_know..the, parties, plaintiff . 
defendant, in the title Y theſe -int&frrogatories 
named, or either, and which of chend and 
how long have you known them, either, and 
which of them ? Declare. 
2. Do you know the hand writing, Ec. ? 
[Here proceed to the matters neceſſary for the 4 
to prove.] ; 


- 


Yor. I. Paar L M Inter- 


The preſent Price of the 


— Interrogatorie for the defendant. 


Interrogatories to be adminiſtered to df 
2 witneſs, to de produced, Twom] 
and examined, bn the behalf 2 
_ defendant, at the ſult of aro "Phy 

: belvrey Sc. en Ae, 
- 71141 50 4 ? J 


4e interrogatories mat be Higned by Up. 
"Cl al! 

After the witneſſes are-acamined y bech he 

ties, the judge's clerk will deliver out copies of 


the > depolitiong t. to esch Party... NN 
(a) For notes Sup ad fp ( a). 3 
on a /ulpœna 4012 11920 


ad tif, ſee ET 2 a blank (25, 4 Ful it u ou 
p. 157. title G may put four 9 oj; 6 in bs 


notes, For 
f to Make a note for the office (#): Sign e writ 
2 wa {Heb He berden; pay 15. 8d. alte 7d. 
158. Fora Teſted any day in he term before the trial and 
| hs N ſervice, Each witneſs hit bg * 4 
159. For an ticket, and. paid „5 9 
habeas c | ieren 


og K 0 e e WM 


. e /ubpama to teſtify for J. B. plgintis, 
6. anda, of 4 pa of thls je Wa, 


nnn . 10h 720 : 
f 


"IE 7775. % 50 b 712 pf 92780 


Wat f 2 2 i 4M 
* 1 1 195 82 


3 3 y X 
8 1 5. Ps 1 N 7 © 2 f | #4 Ci 4 , 
. 


8 1 
43 118 Win 


A ; e 
„. Mt „ © TAaT 1.4 


' - | 
| * a * 7 YT 77 * I ” 
* ' q c i : Vw © CY 7 
Court of King's Bin, 
| L 
- -? 5 2 g : 4 ] : * * | 1310” 7 i 


En eee 
u London or Middleſex.] Cauſes for trial 


at leaſh exlufve- be fore the ſitting heteon they 
are to be tried, or the marſbal may enter a 4 


25 notice fixed up in K. B. office, . y G. 
2 or 2 of nil prius, will ibe ge- 

Nad * 1— ſicting after, term in MA, 
unleſs, delivered to and entered with the martial; 
within to days aftet the def, day of every tertui 
nor 22 * fitting ier term in Londun, unleſs 


ja before the day to which the fittings in Lon»! 
Mall be. f cit adjourned, - And every ft 
prius cauſe 5 London and Middlejex | mult be 
Fried in the order in which it is entered (begin- 


ning with remanets), ynleſs. ordered to the cun- 
0 e. a bern in 


trary 11 8 


frigs to be entered together, and no record to 
. received without the writ. 'T. 10 C 11 G. 

—»>Writ and record pf 1/6 prius to be deli- 
— ta be entered with whe marſhal before the 
fuſt ſuting gf the court aſter the —— 
except in the counties of York aud Mogfult, 
there the writ and record ſhall be deliver 
and entered with the marſhal, before the bel 
ſitting of the court, on the ſecond day after the 
Commiſſion day. And every cauſe muſt be 
tred'ig the prder it is entered in, unleſs ordered 


6 


muſt be entered in the marſhal's book, two days 


r 75 at eee requeſt. . 16 


delivered. to and entered with the marſhal, the 


. At the Aae] The writ | and recond. 15 ml : 


| ta 


164 
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The preſent Practice of the 

to the contrary by the judge, on reaſonbl 
cauſe ſhewn in open court. H. 14 G. 2. Both 
rules by the twelve Judges. | 3 | 


4 0 ny " 4 / « "i T * 
} „ 8 ; . % 478 51 7 L 
ol s ® = - 


. 1 Pha. | * 2 95 | 
After trial in London 5 Middleſex.] The 


| aſſociate will deliver the record with the” diftrin- 


gas and panel annexed, to the party's attorney 
that has a verdict, and then the attorney in- 
dorſeth the paſtea on the back of the record 
about two fingers from the top, with à m 
about two or three fingers broad. — The 5 
ſtance of the poſtea is, that afterwards 1  Plain- 
tiff and defendant” came by their attornies be. 
fore the lord chief juſtice, or the Judge of af- 
ſize, and the jury were ſworn; and then ets 
forth what verdict they found, and what colts 


they gave, as ſet down by che ——— 


nete een 


x * „ 5 


After trial at the e The aſſociate keeps 
the record and dißringas till the beginning of 
the next term; and in the interim indorſes the 
paſtea upon it, for which he receives his fee 2 


the trial. 


Pofteas muſt be marked by the cect of the 


poſteas (now Mꝛe. "within. two days 
after he receives it. Rule J. 2 Far. 1. But it is 
ſufficient if the poſtea is marked at a 1 
before the coſts are taxed. Pay the clerk 


| the oy for marking the Alleen, 72 5 


1 x N a TP p - 
x3 
4 , 1 4 % T7 
3 * f 9 N „ 1 7 
9 * 8 
* % 7 * 


„ > A Lu” 


r r .  AXCrceR __ © 4a acumen ÞJ 


— W n 1 — — 1 ” ww — \ 


* 


| "1 T.>2 P ml ta a. 
— ur of 463005; #3 , 1145s; 05 
— Ed 8 Bencn, 
0p 13 1 Aas ten 


N 0 T E K N 


1. In covenant che breach was alſigned i in no- 
payment of 2701. mortgage money. Verdict 
for 2740 115. damages, and the judge had 
75 it ſo in his minutes; but the clerk of ' 

jus had only marked 15. damages on Rb 

i fringas. Paſtea ordered to be amended by 1:5 9h 

judge's notes. M. 17 G. 2. Newcombe v. 
_ 2 Str. 1197. 

2. On motion for a new trial, the paſtea was 
brought into court; and, after the new trial 
had been denied, the paſtea could not be found. 
Cur', (on debate), ordered a new one to be 
made from the record above, and the aſſociate's 
notes. Hil, 20 G. 2. Mk v. Briage. 2 


10 . a. ? ** ad 
Poſtea for the plaintiff | * non e 5 
2 „(that is to ſay), on the day and "I 

at the place within mentioned, before 


5 — the chief juſtice, within 
written A. B. gent. being aſſociated unto the 
ſaid chief juſtice, by force of the ſtatute in 
that caſe made and provided, the within named 
C. D. (che plaintiff), came by his attorney 
within contained; and the within named E. F. 
(the defendant), although ſolemnly. required, 
came not, but made default Therefore let the 
jurors of the jury within mentioned be taken 
ſor W 1 him by his dep (a). (% The 
meaning of 
tents let the deny be. taken hes accepted of ] | ageinſ! lim raph It 
e is default, 
is, when a cauſes called 0n, and «| defendant are called ; if 
3 


*. 4 


. ä 4 N * . 
: 
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GW, | , 

| the defendant does not anſwer or ſay any thing, when the is 

| 2 way of challenge to the array, or to the poll, the _ 
proceeds op to ſwear the jury ; and the defendant not appearing to the pany, 


the cauſe is tried; and the entry upon the poffea ſuggeſts, that the defendant, 

though ſolemnly required, did not come, but made default ; therefore 

the jury are talen, or more properly accipted of by the court, th the 
defendant's difault, though the defendant and his attorney might be thine 

" ' ready at the firſt calling of the cauſe, But notwithſtanding this entry by 
| default, the defepdant may give evidence in the cauſe, and obtain a ved 
againſt the plaintiff, in the ſame manner as if he bad appeared when the 
— was called over; for he loſes no other advantage thereby, but tht 
5 (ee 


cannot challenge any of the juror. N 

Nete; the aſſoriate and crier take each a ſee for the defendant's defanh, 
though none be made, and the entry by default ſeems to he drawn ug 
— . 6 . .. a 


And the jurors of that ury, bein 5 ſummoned 

© - came; who, to ſay the int Or fe Gad a 

tents, being choſen, tried, and ſworn, ſay, upon 

their "oath, that the within named E. F. &d 

(a) Verpiet, undertake in manner and form (a) as the Within 


that the de- named C. D. within complains againſt him; and 
over — they aſſeſs the damages of the {rid C. D. by oe- 


& forme, Calion of the not performing the within wen. 
without ſay- tioned promiſes and undertakings, over and 
1 above his coſts and ch by him about 
9 and for thoſe coſts and charges to forty hi 
lings. Therefore, Sc, ” 2. N 


* 


19 


Thaugh face the late af? of parliament ther 
will be ſcarce any want of jurors, yet I 
Laue here inſerted a poſtea with a tales, 

2 (that is to ſay), on the day and 

1 at the place within mentioned, before 

N knight, the chief juſtice within writ- 
ten, there being aſſociated unto him 


gent. according to the form of the a 


10 Is 4 itt 

WERE b 8 1 
that caſe made and provided, came the within 
named A B. by his attorney withm contained; 


and the within named C. D. although ſolemnly 


required, came not, but made default; there- 
ſore let the jury „ whereof mention is within 
made, be accepted of againſt him thro? default; 
and the jurors of that Jury 1205 17. To ſome 


names of ſo many 15755 ih principal panel, 
which Bs 5 215 gas, af you Hall 


reſidue of the jurors of the ſame uy do not ap- 
therefore other perſons o thoſe ſtanding 
yt the court, by the Act of the county afore- 
ſaid, at the requeſt of the ſaid A. and by the 
command of the ſaid chief juſtice- (if in London 
or Middlefex), F at the” affizes, then by the 
command of the ſaid juſtices, - are no newly ſet 
* whoſe names are, affiled in the within writ- 
* according to the form of the ſtatute 
caſe made and provided; which ſaid 
newly ſet down (that is to ſay), T. K. 
8 naming the reſt of the taleſmen), being 
Pour came, who, together with the faid 
other jurors before impanelled, and ſworn to 
declare the truth of the ichn contents, being 
elected, tried, and ſworn; vpon their oaths de- 
clare, chat the ſaid C. D. did not undertake, £9c. 
s the 5ſſue is); in ſuch manner and form as the 
; M5: ew within complained againft him; 
and they aſſeſs the damages of the faid AH. B. by 


5 


teaſon of not performing the promiſes and un- 


dertakings within written, beſides his expences 
and coſts laid out by him about his proſecuting 
this cauſe, to and for his expences and coſts 
o Therefore, Ge. 

M 4 Poſiea 


of them (that js to fay) 7. (reciting the 


ul there to bave been fern) ; Fan Net e 


Te 


168 
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2 


in declared againſt him, and they a 
damages of the within- named lte 
plaintiff), by occaſion of. detaining the with 
written debt, over and above his coſts and 


to fore ne Therefore Ve; 34, 2,917, 


20 J. within mentioned, in manner and form u 
and In aſſeſs the W Oe. 1 A 


9 Say, upon their oath, that the within ncaa 


his charge, in manner and form as the ſaid 4 


1 
* 


The preſent As of the 


u $69 36d 


Foa for plaintiff. an non eſt factum. Pc 


Say, upon t their oath, that the wicking men- 
tioned writi 5 obligatory is the deed of the 


within name the defendant); a8 the de 
within written [the plaintiff), has bay wht y: 


aſſeſs the 


charges, by him about his ſuit in this behalf ex 
ended, io and for his coſts and; charges 


wn, 2. 


Poſtea fo the * on nil ae 


Say, upon their oath, that the within natned 
C. D. doth owe to the within named A. B. the 


r 


the ſaid A. B. within complains againſt lim 


yy 1 


B the plaintiff in in treſpaſs.» J 0 \ 


C. D. is guilty of the premiſſes within laid o 


within complains againſt him; and they afſels 
the damages of the faid A. B. by occaſion 
thereof, over and above his coſts and n 
er. 4s aa. F 


1 2709 


Poſte 


4 


. 


1 of ax 's Brun. 
Poſtea 1 plntf, % of plene admi- 


Say, upon thei Ay has the ſaid 4. (the 
defendant), hath, and on the day of exhibiting 
the bill of the ſaid C. within written, to wit, 
on the day of in the 
year of the reign of our ſovereign lord the 

r king, had, divers goods and _ 
mhich were of the ſaid at t 

time of his death in her hands to be admi- 
niſtered, to the value of the debt within ſpe- 
cified; whereof ſhe might have made fatif- 


"_ to the ſaid C. for his ſaid debt, to wit, 


within contained, in the county 
aſſe ſs the damages of the 


oreſaid and "they 
ſaid A, by occaſion thereof, beſides his ces 


and coſts by him about his ſuir in this behalf 
expended, to and for his expences and 
colts to av ſhillings. T 1 Oe. 1580 


Poe ar lain in treſpaſs and — 
5 Ne — uy. | 1 9 


* * vpan their oath, that the faid C. is 
guilty of the treſpaſs and ejectment within writ- 
tan, in manner and form as the ſaid, B;. dot 
within complain againſt him ; and they 
the damages of the ſaid. B. by- occaſion thereof, 
over and Im his expences and coſts. laid qut 
by him about his ſuit in this behalf, to 12 d. and 
for his expences and coſts, to There» 
lope, Ec, : 


2 Poſtes 


4169 


x 
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—— 23 0 CY the ſecond, no King, of C 


_ Rid bill againſt the ſaid warn 
deferdane). Therefore, 20 


*» — lee of che 


\ 


Volta for plintiſf er on non aſumplir ue 


ſex anno, 


, ce e n e 4 
wii ſix years next. before the do's writty 


day of N the within ſpecified bill of th 
Wl; to wit, on the, firſt day of Ani 


m—_ of the reign of our ſow 


Ry 
* 


Britain, Sc. in the within written declaratig 
"wah ES in manner and form as th 


has within by replying 
and they. aſſeſs . 2 6 kt 


4 . { TS F i 4 


lebe  Plintif un graf, 


And the jurors of that jurys being . 
came z who, to ſay the truth of the within con- 
tents, were choſen, tried, and ſworn; and, 
after evidence being given to them of and upon 
the within contained, went from the bar of thi 
edurt to diſcourſe of their verdict of and upon 
the premiſſes 3 und aftet the ſaid jury had di 
courſed and agreed among themſelves, they 
tame back to the ſad bar to give their 
in this behalf; upon which the ſaid '* 
(naming the plaintiff) being ſolemiily required, 
came dot; nor did he furcher profeture his 
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The ehtry uubere 4 juror 1s withdrivun 1 


Being elected, tried, and ſworn, to dee 
the truth of the within contents; whereupom 
for. certain cauſes moving as well the ſaid chief 
juſtice (if in London or Midulgſer; if at the af- 
fizes; ſay, as well the ſaid juſtices), as the par- 


noted jury, was withdrawn from the panel, and 
tlie reſidue of the jurors of that jury are intirely 


cerving the within mentioned premiſſes, Sc. 


For the defi endants, on not guilty in treſpeſt. 


Say, upon their oath, that the ſaid C. D 
and E. F. are in no-wiſe guilty of the treſpaſs 
in the declaration within ſpecified, as the ſaid 


leged. Therefor C, Se , 


For the defendant in treſpaſs, on the. flatute 
/ WWnitations La f * 


Say, upon their oath, that the ſaid C. did 
not, at any time within ſix years next before the 
ſuing out of the ſaid writ, break and 
houſe of the ſaid A. nor take and carry away 
goods and chattels and money of the ſai 
within contained, as the ſaid 4. has within 
pleading alleged, &c. 


ties; C. D. one of the jurors of the within men- 


diſcharged from giving any verdict of and con- | 


Id E. having by theit pleading within al- 
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For the defendant on plene adrainiſtrayit 


Say, upon their oath, that the within named 
Jobn, at the time of exhibiting the bill of the 
laid James within contained, bad fully adm. 
niſtered all the goods and chattels, which were 


of the ſaid 7. — the time of his death, in hi 


hands to be adminiſtered ; and that he the fad 
Jobn hath not, nor on the day of exhibiting thy 
within ſpecified bill, or at any time afterwards 
had, any. goods or chattels, which were of the 


ſaid T. at the time of his death, in his hands to 


be adminiſtered, wherewith he was able to pay 
the debt within ſpecified, or any part thereof 
10 the ſaid James, as he the ſaid Jahn, in hi 
within written bar (or plea) hath alleged by 
way of defence. Therefore, G. 
Or you may ſay, or any part thereof, to 
* the ſaid James, as he in bar of the ſaid Jane 
has within by pleading ___ Fr "oo 


&c. 


| Fur W an e that. * * 


non afſumpſis 


— bpenzabe ed Wie Wee 
2 D. the teſtator, did not in his life time un- 
dertake, in manner and form as the _ — 


heli within declared, &c. 


"IT! 


10 £11 / ZH} od, Paul 1 8 
Poſtea upon an 2 f olvit ad | em. 


Say, upon their oath, that the within written 


4 D. in his life-time, after the within men- 


tioned 


— 
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jay of exhibiting the within written bill, did 
xt pay to the within named A. B. the within 
mentioned ſum of, and all jntereſt due 
or the ſame, as the ſaid L. hath within for that 


des the expences and coſts laid out by him 
bout his ſuit, in this cauſe (or this behalf) [x 
©: 24. and for his expences and coſts to 1294« 

herefore, Sc. „ i ron nei aim 


1 | 1 
6; : 3 ? by. 3 * TY Yo fi4 * 94 
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replevin on an i ue, non cepit and 
3 „ e boat f 2 v3 

Being elected, tried, and ſworn, to declare 
he truth, as to the taking and unjuſtly detain- 
ng of one black gelding, parcel of the within 
ritten three geldings, within ſuppoſed to ha 
been taken and unjuſtly detained by him the 
aid J. in the firſt iſſue within mentioned, joined 
detween the ſaid parties, ſay, upon their oath, 
that the ſaid 7abn did neither take or detain the 
faid black gelding, as the ſaid Joſeph hath wich- 
in alleged in pleading thereto ; and as to the 
within mentioned grey gelding, ſpecified in the 
ſecond ifſue joined between the ſaid parties, they: 
further ſay, upon their oaths, that the ſaid 76 
/epb did not tender payment, to, pay to the aig; 
Jon, of the within mentioned fix pounds an- 
fix ſhillings mentioned in the within write 
plea, as the ſaid James hath alleged by way 


- 


rejainder thereto, © Therefore, Cc. 
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joned day of mentioned in 
he within written condition, and before the 


urpoſe alleged in his plea 3 and they afleſs the 
damages of the ſaid G by reaſon thereof, be⸗ | 


73 


* 


men 3 


„„ 


1 4 „„. aue 


„N upon their oath, that the faid Joln, 0 
che within mentioned ' day of i 
the within written year of the reign of out 
faid ſovereign lord the king, within ſpecified 
the declaration of the ſaid 7 ph and N lla 
did not of his own Yoper injury, of without 
any ſuch cauſe alleged by the ſaid H. in his 
within written avowry, in the within mentioned 
place in which, Sc. take the goods and chats 
tels within cobjained of the ſaid Foſeph and Wil 
liam within - ſpecified, and detain them unti 
Sc. as the ſaid Jobs hath with PW in 45 
. Nb e Ge. ny 


2 15 


i * F - . 


Poder: and fal m7 11 
e erg i 2 4 
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"ng decke, Coach and ſworn, Xt 
clare the truth of the within contents, as to the 
| inue joined between the ſaid Jabn and 
ames, declare, upon 2 99 that the tad 
es is not guilty of iſles withig 

charged upon him, as the el Yam s hath — 
in alleged in making his fence th 1 n 
| as to the firſt, iſſue joined —— the. ſaid Jobs 
and the ſaid Francis (that. is to ſay),. as to ths 
coming with force and arms, and wharloeyer 
elſe that is againſt the peace of our ſovereign | 
lord the king that now 1s; and alſo as to the 


* treſpaſs within mentioned, except the 


n 


Court, of King's, Buſt Hear 


Galting, — and ill- treating, takiog, and 
impriſonment, and in Nr detaining and keep- 
ing the ſaid Jobn by the e rt GT 
uin mentioned, part of the within mentioned 
twenty-four hours, the ſaid - jury, upon their 
oaths, further ſay, that the ſaid Francis is 9 780 
thereof, in ſuch manner and form às che Jaid, 
John within complains againſt, him; An N 
the ſecond iſſue within menti ned, Jig ed. ber 
tween the ſaid Jabn and the ſaid, Fi rancis Cf (barn 
th ſay), — to ch aſſaulting, be 1105 1 
taking, and impriſoning, 929 in priſon, 


ſpare of ei tie lk the {aid gauze 
oaths, further ſay, that the 0 Francis 
day and year ſpecified i in-the declaration withig; 
written, of his own proper injury, without any 
ſuch cauſe as by him the ſaid Francis 8 within 
pretended in his plea, in the parilh of 
in the within ſp cified county, made an aſſault 
upon the ſaid John, and beat, ill. ted, 


impriſoned, ah in priſon there, 1 5 
pr for Ms 


kept the ſaid Jobn, in ſuch a 
and they aſſeſs the damages ol Fe nd Jo ſaid Zoby, b 


the ſaid Jobn doth within com 


and keeping of the ſaid Jobn, by the Thi 


ep: 


reaſon thereof, beſides his ces, and b A 
expended by bim about his fuit, in e cauſe, 

[or behalf], to forty wg Fr: = FE 7 is Exp: 1 
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Foſtea in cafe fo continuing the flopping ig 
. the plaintiffs lis. 


Being elected, tried, and ſworn, to deblay 
the truth 'of the within contents, upon they 
dath, ſay, that as to the continving the building 
ia the Within written declaration, in the iſſue 
Joined between the within mentioned parties ty, 
be bull and erected by the ſaid Joſeph, the ul 
Tofeph is guilty in ſuch manner and form as the 
ald A. within complains againſt him. And by 
reaſon of eontinving the ſaid building laſt men: 
tioned; by the ſaid Fo/zpb within mentioned to 
be built and erected, they aſſeſs the damages of 
the ſaid A. befides his expences and coſts er. 
pended by him about his ſuit in this behalt to. 
and for his expences and coſts to 
ee ac as to the continuing the building 
or edifice, within ſpecified in the ſaid declaration 
firſt within mentioned to be built and erected by 
the faid Foſeph, if it ſhould happen judgment 
pon the within written demurrer in law thete- 
on, whereof the ſaid parties have ſubmitted 
themſelves to the judgment of the court, ſhould 
be given for the ſaid A. againſt the ſaid Jah, 
then the ſaid jury do aſſeſs the damages of the 
ſaid . agaihit the ſaid Joſeph, by reaſon of th 
' continuation of the ſaid edifice firſt above iti 
tioned to be erected and built by the ſaid Jul, 
beſides his damages and coſts aforeſaid, above 
pur in iſſue by him for the continuance of the 
id firſt mentioned edifice, erected and built a 
aforeſaid, to one penny. Therefore, c. 


| Concerning 


Fry 
1 
ROY 
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Concerning ſetting &fide a verdict, new trial, 
und arreſt of judgment, © 

1. No judgment, given either for plaintiff or 
defendant upon a writ of nf privs or inquiry, 
can be entered until the expiration of four days, 
excluſive of the entry of a rule for judgment, 
during which four days rhe party againſt whom 
the judgment is given, may firſt move for a 
new trial; and, after it be denied, may move 
in arreſt of judgment, but cannot move for a 
new trial, after he hath moved in arreſt of judg- 
2. You cannot move in arreſt of judgment 
till the paſtea is brought into court, and there- 
fore the patty muſt move for a rule to bring | 
it in. | 
3. On a contract for ſtock between the plain- 
tiff and J. 8. they each depoſit 200. in de- 
fendant's hands, and F. S. not performing his 
agreement, the plaintiff ſues for the depoſit, 
and had judgment on demurrer, and took out a 
writ of inquiry, and proved his cafe ; but the | 
jury, on a notion that the defendant could not 
pay out the money without conſent of both pat- 
ties, gave 14. damages; which was now fet 
aſide, the court ſaying, that the rule of not ſet 
ting aſide verdicts for the ſinallneſt of the da- 
mages did not extend to this caſe, where the 
jury miſtook in point. of law; and the chief 
Juſtice ſaid, he knew no reaſon why the court 
ſhould not interpoſe in the other caſe. E. 7. G. 
1. Woodford v. Eades et ab, Str. 42. | 

4. An action was brought for theſe words 
ſpoken of the plaintiff as a wine. merchant, 
Vor, I. Pant I. N ͤuyou 


ö 
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1 you are a rogue, villain, and raſcal, and fel 
« by ſhort meaſure.” The jury gave 20;, 
damages; and though it was thought a hard 
caſe, 'yet the court ſaid, it has always been de, 
nied to ſet aſide a verdict for ſmallneſ of da. 
mages, and therefore denied it in this caſe, 
Quære tamen, why it is not within the reaſon of 
ſetting aſide a verdict. for excefſrve damages} 
M. 6 G. 2, Hayward v. Newton, Str. 940. 
6. After verdict for the plaintiff in an action 
for a libel, the judgment was arreſted, becauſe 
it was not laid, that the libel was of or con- 
cerning the plaintiff, Cro. Fac. 126. was Cited, 
Z. 5 G. 2. Lowfield V. Bancrejt et af, Str, 
* Per Cur'; after judgment on demume, 
the defendant ſhall not come to arreſt the judg: 
ment on return of the inquiry, for an exception 
that might have been taken on arguing the de- 
murrer. The parties cannot be ſaid to come 
in as amici Cur, nor ſhall any body tell us, that” 
the judgment we gave on mature deliberation i 
wrong; it is otherwiſe indeed in the caſe of 
judgment by default, for that is not given in ſo 
ſolemn a manner; or if the fault ariſes on the 
writ of inquiry, or verdict, for there the party 
could not allege it before. (Cites How v. God: 
fr, M. 4 G. 2.) E. 7 G. I, Edwards v. 
Blunt,” Str. 425, 
7. Motion in arreſt of judgment may be 
made any time before judgment ſigned. Str, 


54 
z In treſpaſs, the defendant juſtifies under a 
gits far rent, and ſhews, that he gave notigg 
according to the ſtatute, had the goods ap 
pre by n ſworn beſo . ne * 1 
e 


Court of Kinc's Bx NH. | 179 
and ſold, and the ſurplus left in the hands of 
the conſtable. The plaintiff replied, de impuria 
ſua- propria abſque tali eauſa; on the trial ver- 
dict for the defendant: But, upon motion, the 
court ſet aſide the verdi&, and ordered judg- 
ment to be entered for the plaintiff, and a writ 
of inquiry of damages to iſſue. For, by the 
defendant's own ſhewing, the ſale cannot be 
juſtified, it appearing there was a conſtable pre- 
ſent, ſo, that the headborough had no power to 
adminiſter_the oath. (Cites Cartbew 370). T. 

P. Str. 


46. 2. Broome v. Rice et a in C. 
„ eee | ; 
Final judgment on poſteas. 

Cauſe tried at the fittings in London or Mid- 
dleſex, within zerm,] If plaintiff hath a ver- 
dict, after the trial give a rule for final judg- 
ment with che clerk of the rules (pay 15. 104.) 
which will be out in four days excluſive after 
entered (a); in which time Jefendair may move %) Sunday 
for a new trial, or in arreſt of judgment, or or any other 
bring a writ of error; but if he does not, and day on which 
the rule for judgment is out, ſtamp the poſtea e yp ey 
with a double 25. 6d: ſtamp. Get the poſtea ned = 
marked by Mr. Haddock, pay him 64. then the of the four 
maſter will tax coſts (5) de incremento, and fign days, unleſs 
final judgment (c), which enter on the roll; the rule be || 
and if the roll be already carried in, then carry * of — 
the poſtea to Mr. Tully, and he will enter the 3 
final judgment. f is for days 


: | fat atſter the term: 
during which four days theſe rules are entered as of the laſt day of the 
termi (4) Defendant's attorney may take out a ſide bar rule to be pre- 
incl, and hen plaintiff's attorney mult give notice of taxation, 

e a a copy of ſuch rule. (c) If either of the 
Execution cannot be en out upon the judgment, till a ,ci fa 
judgment thereup on obtained. See Sad 8 9 V. 3. c. 10. 

3 N 2 l F Cauſe 


F — % 


1 e 
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Canſe tried in London or Middleſex at 4 
fittings after term, or ut the aſſizes.] In either 
caſe you / cannot give a rule for final judgment 

till the firſt day of next term, and then pry 
ceed as before directed. 85 


r 


1. A rule for final judgment, where the eauſt 
is tried within term, may be given at any time 
within four days after the end of the term. 

2. The rule for final judgment ought not to 
be entered before the day in bank, and is not 
neceſſary if the plaintiff be nonſuited; for, in 
that caſe, judgment may be entered. immediately 
5 aatter the day in Bank. Fob * 

3. In London or Middlefex, the party that haz 
a verdict enters the poſiza on record, but in other 
counties the affociate. „ 
4. If plaintiff be hung up for a year from 
taking out execution by an injundtion, he mult 
have a ſciè fa“; and Cur ſaid, the Bat. Wet. 2, 
which is infra annum, muſt be computed by 
calendar months. E. 6 G. 1, Winter v. Light 
bound, 1 Sir. 30. 2 
5. Judgment ordered to be entered nune pre 
tunc, where the party died pending the time 
the court took to adviſe. T. 1 G. 3. Baller v. 
Delander. E. 7 G. 1. Cumber v. Want, 1 
Ser. 427. 0 | 
6. About 20 years ſince A. obtained judg- 
ment againſt B. but it was never entered up. 
There being a decree for the payment of B. 
debts in a courſe of adminiſtration,» i have 
a preference before other creditors, mo to 


Court of Kinc's Bx NCH. 
have the judgment entered up nunc pro tunc; 
bur Cur%-refuſed to do it (though by nor being 
docqueted it could not affect purchaſors), it 
being at ſuch a diſtance of time, chat the pre- 
ſumption, was, that the debt was ſatisfied. M. 


639. M. §. Rep. S. C. & P. 

7. Judgment may be reverſed in part, and 
affirmed pro reſiduo. Str. 808. LY} 

$. The court of B. R. had long refuſed to ſet 
aſide a judgment which was regular, on putting 
the plaintiff in as good a condition; but they 


v. Glaſs, Str. 823. ha | 
9. Treſpaſs againſt two defendants ; one ſuf- 
fers judgment to go by default, and the other 


joined, and a verdict. for the defendant, Mo- 


fendant, ſince upon 
the plaintiff has no cauſe of action. Er per 


al, 1. Brigs v. Greinfeild & Benger, Sir. 
10. | 

10. The plaintiff cannot enter a remittit in 
another term. In debt” upon an old judgment, 
the plaintiff laid the ad damnum to 101. the jury 
gave intereſt, which came to gol. and for that 
and coſts judgment was entered up. And after 
error brought, the plaintiff moved to have li- 
berty to remit the ferolus, and enter judgment 
for 101. only. Cur? held it could not be done 
in another term. And the inſtances of reverſing 


thought to be amendable. (Cites Zelv. 45.) T. 
12 G. 2. Wray v. Lifter, Str. 1110. 


now do it as well as C. B. Hil. 2 G. 2. Fox 
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12 G. 1. Flower v. earl of Bolingbroke, Sur 


Salk. 516% 


pleads 4 diſtreſs for rent, and a licence from the 
plaintiff to ſell the goods; upon which iſſue was 


tion to ſtay the judgment againſt the other de- 
the whole record it appears 


Cur”, judgment was arreſted as to both. M. 


Judgments for this fault, ſhew* it was never 


N 3 Judgment | 
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 Fudgment by default, or confeſſion. = 
(a) If the AKE an incipitur of the declaration og 
I in % ; 
3 M-: a treble 1d. ſtamped paper, if the 
Sc the firſt judgment be interlocutory (a). On a double 21 
judgment is 6 d. ſtamped paper, if it be nel (6). In both 
only e e caſes enter an incipitur on the roll. Catry judg. 
n Ay” ment paper, and roll to Mr. Chia, and he vll 
6.86" ſign judgment. If judgment final, get the maftr 
to tax the coſts (c). But you give a rule for 
i judgment as on a poftea, (Vide p. 179.) Compleat 
1 your judgment on the roll. Docket and cam 
diately after it in, Sc. If interlocutory; then proceed to exe- 
final judg- cute your writ of inquiry. Vids p. 186. 


ment is ſign- 


ed, you ma ' EE TR 
take out Cxe- 1 | | 
cution. | N | 0 FT E 8. | 
After a plea 1. Defendant often after declaration will, of 
the defendant ſtay of execution, give judgment by can 
wr. _— —_— And in caſe, * to ſave a writ of in- 
eee quiry, admit damages, uſually by writing in 
_ ** the margin of the draught of the decks 
Ld. Razm. thus: I acknowlege this action, and admit that 
345- * the plaintiff hath ſuſtained damages to 
| and ſometimes theſe words are added; “and! 
| + promiſe not to bring a writ of error.“ 
{d),Onar- 2. Where defendant is in cuſtody (d), and 
reſt upon gives a warrant of attorney to confeſs a judg- 
_— 2 ment, he muſt have an attorney preſent, who 
gs.” . ſigns the warrant as witneſs. The warrant to be 
note 12, p. Produced when the judgment is acknowleged; 
186, note 17. or, (on motion) the judgment may be ſet alide. 
3. On a warrant of attorney to-confeſs a judg 
ment, common bail muſt be filed, otherwiſe i 
is error. WT 


, Judgmen 


a 


/ 
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tioned in the warrant of attorney. But if the 
warrant be to confeſs judgment generally, with- 
out expreſſing any particular term, or does ex- 
preſs, that it be entered of a particular term, or 
any term ſubſequent to it, judgment may be en- 
tered of any ſubſequent tern. 5 | 


5. But if judgment on a warrant of attorney 


is not entered up within @ year and day after 
the warrant given, it cannot be done without 
moving the court, on an affidavit, that defen- 
dant is alive, the debt or part thereof unſatiſ- 


fied; and the due execution of the warrant; 


and thereon à rule will be made, which file with 
Mr. Child hen you enter up judgment. 
6. A. (the defendant's teſtatrix), 9 Feb. 1729, 


gave a warrant of attorney to confeſs a judg- 


ment. 18 April 1730, 4. died, and the judg- 


ment was ſigned 22 April as a general judgment 


of Zaſter term, which began the 15th. On 
motion to ſet it aſide, it was inſiſted, that by 
the death of the party the warrant was counter- 
manded; but per Cur, it being the courſe of 


the court to enter the judgment as of the firſt 


day of the term, they could not alter it on con- 
ſideration of the circumſtances that attend a 


| N caſe; beſides, this ſeems to be eſta- 
liſh 


ed by the ftatute of frauds, which provides 
for purchaſors, but has given no remedy for 
this. M. 4 C. 2. Fuller v. Jocelyn, Str. 882. 
4. On the 11th! of Nov. about 12 at noon, 2 


motion was made to enter up a judgment upon 


an old warrant of attorney, and an affidavit was 


— ſworn the day before, of the partys 
alive, and the debt unpaid; upon which 


the court made the common rule. Motion to 
diſcharge the rule upon an affidavit, that the 


N 4 defendant 


| | 183 
1. Judgment to be entered of the term men- 
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. defendant died the day the Grſt motion was 
made, at ſeven of the clock in the morning; 
and it was inſiſted, that this was a furprize upon 
the court; and on great debate the court de- 
clared, that if it had then appeared that the 
man was dead, they would not have made the 
rule; but they applied the maxim flere non dein 
m valet to this caſe, and compared it to 
the cafes Salk. $2, and Fuller v. Jocelyn ant; 
and thus ſuffered the deceit which had been pu 
upon them to prevail. M x1 G. 2. Chanyy, 
Needham, Sir. 1081. | 
8. Held per Cur, that the preſence of an 
attorney of C. B. at the execution of a warrant 
to enter up judgment in N. R. was fufficient 
. . 9 G. 1. Bland v. Pakenham, 1 Str. 520. 
80 F. 1 G. 1.9. There were three executors, and one of 
, them gave a warrant of attorney to confeſs : 
Church, judgment againſt himfelf and his co-executom, 
One executor pur ſuant to which a ny rant entered 
pleadeda againſt all the executors, de bonis teftatoris, for 
Log plea, the debt, and againſt the executor” who gare 
"bad one. the warrant, de Boris propriis, for the coſ 
On demurrer, Upon motion to ſet it aſide, it was held to be 
Judgment was ill for executors* may plead different pleas, 
—_ $ P. and that which is moſt for the teſtator's advan- 
Jefor el tage ſhall be received. 1 Noll. Abr. 929. A l. 
but reverſed B. 5. Judgment ſer aſide. M. 3 G. 1. B 
on error, and Well v. Daſh et a, 1 Str. 20. | * 
a new judg. 14 | id, £8 
ment given for the plaintiff againſt one executor only. This is really'eftop- 
FE none eee 
, alaV | 
renn 


10. 1 


; | | "op, / 
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10. If the defendant appear and imparle un- 
tl the firſt day of the next term, and die after 
te day in bank; yet if a rule be given for 
anſwer, and no plea be pleaded, judgment may 
be entered againſt him that next term by de- 
fault, as of the firſt day of the term. 


11. Motion to enter up judgment on an old 


warrant of attorney, the defendant being living, 
and the debt unpaid 3 but it appearing, that 
the party to whom the warrant was to confeſs, 


was dead, Cur would not grant the motion. 


M. 13 C. 1. Wild v. Sands, Str. 718, 
12. The court ſet afide a judgment entered 


upon a warrant of attorney given in Ireland by 


defendant, whilſt in cuſtody on meſue proceſs, 


becauſe his attorney was not preſent. Hil. 19 


C. 2. Fitzgerald v. Plunket, 2 Str. 1247. 
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13. Leaving out ſuper ſe aſſumpſit is ill on a Ld. R. 
judgment by default, there being no promiſe 1516. 


actually laid in the declaration. Held & in 
error, Hil, Lee v. Welch, 2 Str. 793. 

14. Judgment by warrant of attorney given 
to teſtator's executor fet aſide, becauſe by re- 
lation it was in teſtator's life-time. M. 13 G. 2. 


Gainſborough, executor of Gainſborough, v. Foll- 


yard, Str. 1111 | 

15. Warrant of attorney was given in 1732, 
to confeſs a judgment for Crompten ; in the re- 
cord it was made Cur refuſed to 
amend it by the warrant, for fear of inconve- 
nience to purchaſers. E. 17 G. 2. Sale v. 
Crompton, 2 Str. 1209. Obſerve this was an 
old judgment. | 

16. A warrant of attorney, and releaſe of 
errors, both in one inſtrument, of a day in 


term in which judgment is ſigned, good ; for 
| per 
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{a) The no- 
tice to 
the Bour and 
place. 
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= if we take in the legal relation, as w 
_ ought to do, in order to give every part of th 
deed its proper operation, then the judgmey 
will ſtand as a judgment of the firſt day of th 
term, and a releaſe after. M. dr 2. Lande 
v. Pickering, 1215. | 
17. One in execution may give a warrant i 
attorney to confeſs a new judgment, without th 

reſence of his attorney. Hil. 19 G. 2. Wa 
ing v. e 2 Sir. 1245. 


7 


vi of in inquiry; 


| 07 notice of axtuting it.] If executed in Tad 
or Middleſex, and defendant lives within forty 
miles from London, eight days notice (a) to be 

iven, excluſive of the day it is given; if abox 
orty miles, fourteen days notice excluſive ; and 
if executed in the country, eight * notice ex 
cluſive. op” 


Where olaiocf nnd ad patriom upon 


defendant? s plea, and giyes notice of trial upon 


the paper book; and thereupon defendant de 
murs in Jaw upon plaintiff's replication,, and 
Plaintiff joins in demurrer, and gets judgment; 


defendant's attorney ſhall accept notice of in 


quiry from the time of giving ſuch notice of 


trial. Rule H. 8 G. 1. | & /., 


Making out writ of inquiry, and executing it, &c. 
Write it on a double 124. ſtamped. piece of | 


ment, not to be ſigned; ſealing 7d. You maj 


bpana for your witneſſes as in cakes 


ſue out a b 
of trial. ile the — where you have given 


notice 
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notice for the execution. Carry the writ of in- 


quiry to the ſherift two days before you execute 
it, and he will ſummons a jury. In London, you 
pay 1/. 75. 4d. and for every witneſs ſworn. 44. 


In Middleſex, and moſt counties 14. 105. 6d. 


The inquiſition muſt be ſtamped with a double 


24. 6d. ſtamp. A rule muſt be given for final 


judgment, which when expired, tax coſts, and 
enter up judgment as u a poſtea, Vide p. 
179. You may give the rule for Anal judg- 
ment the day the writ is returnable. x 

Defendant may, have a rule-to be preſent at 
taxing colts. Sce p. 179, note (b). 


NOTES. 


1. A writ of inquiry cannot be executed on 4 
Sunday, and Cur* is bound to look into the al- 
manack. Hoyle v. Lord Cormewalls, Str. 387. 


Fx | 


I 87 | 


2. Cur ſet aſide a verdi& given upon a writ see 5. 177, 
of inquiry for ſmallneſs of damages, the jury notes 3, 4- 


being miſtaken in point of law. E. 7 G. 1. 
Woodford v. Eades et al, Str. 425˙ 


3. Upon executing the inquiry, plaintiff was 


ſurpriſed with a defence, and not prepared to 
prove his whole demand. Cur ſet it aſide on 
payment of coſts, the damages being too ſmall. 
E. 8 G. 1. Hall v. Stone, Str. 518. 2 

4. Where there are iſſues in fact and in law, 
the plaintiff may waive the iſſues. in fact, and 
take out an inquiry upon the demurrer. As where 
there were four counts in the declaration; bn 
aſumpſit pleaded to three, and a demurrer to 
the fourth. After judgment on demurver, plain- 
tiff takes out a writ of inquiry, and executes 

it. Motion to ſet it aſide, there being no nolle 
proſegui 


The preſent Practice of the 
Froſequi on the roll; and it was infiſted, tha 
plaintiff ought, to take out a venire, tam to try 
the iſſue, quam to inquire of. the damages upon 
the demurrer. Sed per Cur”, That is the courſe 
where the iſſues are carried down to be tried he, 
fore the demurrer is determined, and in that 
caſe the jury give Or damages; bot 
here the demurrer being determined, and the 
plaintiff being able to recover all he goes for 

that count, there is no reaſon why we 
ſhould force him to carry down the cauſe tg 
niſi prius. And as to the want of a nolle pro 
ſequi upon the roll, he may ſupply that when 
he comes to enter the final judgment; if not, 
you will have the advantage of it upon a writ 
of error. The judgment upon the inquiry muſt 
ſtand. MA. 9 G. 1. Fleming v. a Str, 
332. 

5. In an action upon the caſe upon two pro 
nike there was judgment for the plaintiff a 
to the firſt promiſe, and as to the ſecond: a wall 
profequi. A writ of inquiry is taken out to in- 
quire what damages the plaintiff had ſuſtained 
| Cccafione premiſſorum ; and, upon the return of 
this, it was moved to amend the writ, and make 
it occafione non per formationis pred prime pri- 
and upon the authority of Baker v. 
Cambell, E 4. Ann. in B, R. the writ was amend- 
ed in this caſe, the record of the judgment by 
default being a warrant to amend by. Hil. 10 
G.1. Hughes v. Alverez, Str. 684. 

6. Cur” will give cofts for not executing an 

inquiry according to notice. M. 70 5 1. Sutton 
v. Bryan, Sir. 728; 

5. Upan executing a writ of inquiry before 
| the Ch. 7 — 


＋ 


Y . 
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ity of goods for which the action was brought, 
or want of a ſervant who was abſent, through 
an apprehenſion they ſhould not want his teſti- 
mony. And upon conſideration the Ch. J. held, 
that he might adjourn it to the next fittings; 
and accordingly the jury were adjourned over, 
plaintiff — to pay coſts. Ch. J. com- 
pared it to the caſe of a coroner's inqueſt, or a 
commiſſion of lunacy, where the jury are ad- 
ourned over ſeveral times, it being but an in- 
queſt of 4" Hil. 3 C. 2. Coleman v. Mawby 
a, Sr. 8339. 

8. Held upon debate, that the want of a 
writ of inquiry is aided by the ſtatute of Jecfaill, 
though it was inſiſted to be ſuch a fault as could 


not happen in the caſe of a verdict. M. 4 G, 


2. Mallory v. Jennings, Sir. 878. 
9. A writ of inquiry was executed in T. 1728, 
and coſts taxed, but no final judgment entered 
up. There being occaſion to prove the debt in 
Chancery, the writ of inquiry could not be 


= found. A rule was made for a new writ of 


inquiry and inquiſition, according to the ſhe- 
riff's notes; and that the maſter ſhould indorſe 
the coſts, which by the commitment book ap- 
peared to have been taxed. N. B. No cauſe 
was ſhewn againſt the rule. T. 10 C. 2. Bean 
v. Elton, 2 Str. 1075. 
10, Interlocutory judgment was ſigned T. 
1737. and in Auguſt 1738. a writ of inq 
was executed upon eight days notice; whi 
was ſet aſide as irregular. Held, that where u 
term's notice of trial is required, there muſt, at 
the ſame diſtance of time, be the like notice of 
executing a writ of inquiry. M. 12 G. 2. 


Peyton v. Burdus, 2 Str. 1 100. N24 
| 11. H 
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Cites 2 Noll. 
Abr. 673, 


_ 


Inquiry exe- 
cuted on the 
day of the re- 
turn, good. 

2 Ld. Raym. 
44% 
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11. If the execution of a writ of inquiry of 


damages be ſet aſide for irregularity, and the 
court thereupon makes a rule, that the writ 
inquiry between the parties ſhall be executed de 
novo, the plaintiff muſt ſue out a new writ, 
and cannot regularly proceed on the old one, 
by eraſing out the return, &c. and making a 
new return, Cc. Hil. 13G. 1. Cole v. Vaughan, 
M. S. Rep. . TE: 
12, Notice was to execute a writ of inquiry 
of damages by ten of the clock. There being 
no defence, Cur ſet it aſide for incertainty. 5 
14 G. 2. Iſen v. Aſpley, 2 Str. 1142. 
13. The execution. of a writ of inquiry be- 
fore fourteen jurors was held good; for it is 
but an inqueſt of office, whereon 0 attaint lie, 
M. 15 G. 2. Cheſter v. Crawley, 2 Str. 1159. 
14. Cur will ſet aſide a writ of inquiry for 
ſmallneſs' of damages, and order a new writ of 
inquiry on payment of coſts. T. 19 G. 2. 
Markham v. Middleton, 1259. | 


We form of a writ of inquiry. 


(GEORGE the ſecond, Cc. to the ſheriff of 
O Middleſex, greeting. Whereas A. B. lately in 
our court before us at Weſtminſter by bill without 
our writ impleaded C. D. being in cuſtody of the 
marſhal of our Marſbalſea, before us for this 
cauſe, to wit, that whereas the ſaid C. D. on 


[Here ſet forth the whole declaration, only inftead 


of ſaying, in the + year of the reign of our, 
&c. ſay, in the © year of our reign.) To. 
the damage of the ſaid A. B. of pounds, 
as he ſaith; and ſuch proceedings were there- 
upon had in our ſaid court before us, that = 
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faid A. B. ought to recover his damages againſt 
de faid C. B. by reaſon of the premiſſes ; but 
becauſe it is unknown to our court before us, 
what damages the ſaid A. B. hath ſuſtained by ' | 
the means aforeſaid, we therefore command you, 
that by the oath of twelve (a) good and law- (a There 
fal men of your bailiwick, you diligently inquire #999 be es 
what damages the ſaid H. B. hath ſuſtained, as 8% 1 Far. 
well by means of the premiſſes, as for his coſts 113. 
and charges by him about his ſyit in this behalf 
expended “, and make appear to us at Nef. 
ninſter, on next after, Sc. (the return) 
the inquiſition which you ſhall thereupon make, 
under your ſeal, and the ſeals of them by whoſe 
oath you ſhall rake that inquiſition ; and have 
there then this writ. Witneſs, Ge. 44 

| | Lee and Antonie. 


Or, and the inquiſition which you ſhall 
take thereof, do you ſend to us at Weſtminſter, 
on, Cc. under your ſeal, and the ſeals of thoſe 
by whoſe oath you ſhall take ſuch inquiſition; 
and have you there, G. 


ſ 


The continuance and return of the ingui- 
, e 


A T which day came the ſaid A. B. before 
our ſovereign lord the king at Meſtminſter, 
by his ſaid attorney; and the ſheriff (that is to 
ſay) Sir knight, ſheriff of the ſaid 
county of returned an inquiſition taken 
before him at the caſtle of in the ſaid 
county of on the day of 2 
in the year of the reign of his preſeht 
8 | ma 


0 
# 
* 
— 
” 
41 
0 


in our court before us at V ſtminſter by his bill 
without our - writ impleaded C. D. and E. F. 


The preſent Practice of the 
majeſty George the ſecond, king of Great Britah, 
Sc. by the gath of twelve honeſt and lawful 
men of his bailiwick, by whom it is found, 
that the ſaid A. B. hath ſuſtained damages, oc. 
caſioned by reaſon of the premiſſes, over and 
above his coſts and charges by him about his ſut 


in this behalf expended to J. and for thoſe 
coſts and charges to : Therefore it js 


adjudged, that the ſaid A. do recover againſt 


the ſaid C. his ſaid damages found by the faid 


inquiſition; and alſo awarded to him 
with his conſent by his majeſty's ſaid court, now 
here by way of increaſe for his extraori 

coſts and charges by him laid out in this ſuit; 


"Air the plaintiff wn 8 torres, or 


(GEORGE the ſecond, Ec. to the theriff of 
greeting, Whereas A. B. lately 


being in the cuſtody of the marſhal of our Mar- 
ſpalſea, before us; for that they, on the | 

day of March in the - _ year of our reign, 
with force and arms made an aſſault upon the 
faid A. at D. in your county; and then and 
there beat, wounded, ill treated, took and im- 
riſoned him, and there detained him in priſon 
for a long time, (that is to ſay) for the ſpace of 


twenty hours then next following, without any 
TS | reaſonable 


»— 
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teafonable or lawful cauſe; and againſt the laws 


and cuſtoms of this kingdom; and until the 


faid A. paid a fine of five ſhillings and ſixpence 
to procure - his diſcharge ; and then and 
there did other wrongs to him againſt our 
peace, and to the damage of the ſaid A. 20 l. 
as he declares; and therefore he brought his 
ſuit, Ge. and ſuch proceedings are had in our 
court before us, that the ſaid A. ought to re- 
tover his damages _ againſt the ſaid C. and D. 
dceaſioned by the ſaid treſpaſs, affault, and im- 


1 the ſpace of half an hour, until the ſaid 
d paid a fine of five ſhillings and ſixpence to 
the ſaid C. and D. but becauſe it is unknown to 


A. 


bur court before us, what damages the ſaid A. hath - 
ſuſtained on that occaſion ; therefore we command 


you; that, by the oath of twelve honeſt and laws 
ful men of your bailiwick; you diligently inquire 
what damages the faid A. hath ſuſtained, as. well 


the ſaid A. detaining him for the ſpace of 


half an hourg until the ſaid A. paid them the 


ſaid fine of five ſhillings and fixpence; as fot 
his expences arid Coſts laid out by him about 
his ſuit on that occaſion, ' and the inquiſition 
which you ſhall take thereon, &c. (as in the for- 
mer); - | 


Voiul Panzh 0 4 


iſonment of the ſaid A. and their detaining 


by the ſaid treſpaſs, aſſault; and imptiſonment of 
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The ens PraQtice * * 


A uri. of i a of PRIN after a @ 
fa' againſt an admint x ala where the 
defendant died before the return of the fa 


writ of inquiry. 


(GEORGE the ſecond, G to the ſheriff of 
— Middleſex, greeting. Whereas A. B. lately 
in our court before us at Weſtminſter (that is to 
ſay), in Mic baelmas term in the year of 
our reign, by bill without our writ, impleaded 
C. D. then being in the cuſtody of the marſhal 
of our Marſbalſea, before us, for this cauſe (that 


is to ſay) that whereas the ſaid A. and C. on 


the day of in the year of our 
Lord at Weſtminſter in your county, 
accounted together between themſelves (bert 
Tecite the declaration) 3 and ſuch proceedings 
were had thereupon in our court before us at 
Weſtminſter, that the ſaid A. ought to recover 
his damages occaſioned by the not performing 
the ſaid ſeveral promifes and undertakings ; but 
becauſe it was unknown to our court before us, 
what damages the ſaid A. had ſuſtained by rex 
ſon of the premiſſes, we commanded your 
deceſſor, that, by the oaths of twelve honeſt 
and lawful men of your county, he ſhould dil 
gently inquire what damages the ſaid A. had 
uſtained, as well by reaſon of the not per- 
forming "the ſaid ſeveral promiſes and under- 


takings, as for his expences and coſts by him 


about his ſuit in that behalf expended ; and 
that the inquiſition which he ſhould take there- 
upon he ſhould ſend to us at He wy or 
Wedneſday next after, &c. under his ſeal, and * 


. ö emf... r£n_ " 


* 
* 
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the ſeals of thoſe by whoſe oath. he ſhould take 
ſuch inquiſition, together with that writ; and 
the ſame day was given to the ſaid A. to be be- 
fore us at Weſtminſter aforeſaid, as by the record 


fore us at Weſtminſter may manifeſtly appear z 
and whereas on the behalf of the ſaid A. it 
hath been ſhewn to us, that before the ſaid 
Wedneſday next after, &c. the ſaid C. died in- 
teſtate, and an oh pe of the ſaid damages 
then remained to be taken, and that one E. D. 
widow and relict of the ſaid C. was adminiſtra- 
trix of all and ſingular the goods and chattels, 
rights and credits, which were of and belonged 
to the ſaid C. D. her ſaid late huſband, who 
died inteſtate, as we have been informed by the 
fad 4. and becauſe we were willing that thoſe 

| things which wete right and juſt ſhould be done 
in our court before us, to have a due execution 
thereof, we commanded you, that by honeſt 
and lawful men of your bailiwick, you ſhould 
cauſe it to be known to the ſaid E. that ſhe was 
to be before us at Weſtminſter, on Saturday next 
after, Sc. to ſhew cauſe, it ſhe knew of, or 
any thing to ſay for herſelf, why damages 
ought not to be aſſeſſed for and recovered by 
the ſaid A. according to the form and effect of 


if it ſhould ſeem expedient, Cc. and further 
to do and receive thoſe things that our ſaid 
court there before us ſhould conſider of in 


the ſame time the names of thoſe by whom 
you ſhould ſo cauſe it to be known to her, 
and that ſame writ. At which day the 
ſaid A. by his attorney, came before us 


© 2 made 


and proceedings thereof in our ſame court be- 


the ſtatute in ſuch caſe made and provided, 


that behalf, and that you ſhould have there at 


at eftminſter, and you, our ſheriff of Middleſex, - 
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the ſaid damages ought not to have been af- 


with this writ. Witneſs Vn. Lord Mansfield at 
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made a return to us, that by honeſt and laws 
ful men of your bailiwick, you had cauſed 
it to be known to the ſaid E. that ſhe was to 
before us at the day and place 
in the faid writ, to have ſhewn cauſe, if the 
had or knew of any thing to ſay for herſelf, why 


ſeſſed againſt her, and recovered by the 'faid 
A. if it ſhould ſeem expedient, Oe. 20. 
cording 
ſaid E. being ſo warned and ſolemnly required 
to be here at that day, likewiſe came by © 

her attorney; whereupon the ſaid A. prayed; 
that his ſaid damages might be aſſeſſed and te- 
covered by him in the ſaid action; and beeauſe 
the ſaid E. then ſaid nothing, nor ſhewed or al. 
leged any cauſe to hinder final judgment- to be 
given in the ſaid action, or why damages ought 
not to have been aſſeſſed in the ſaid action; 
therefore at the requeſt of the ſaid A. we com- 
mand you, that by the oath of twelve honeſt 
and lawful' men of your bailiwick, you dil 


gently inquire what damages the ſaid A. hath 
- ſuſtained, as well occaſioned by the premiſſes, 
as for his expences and coſts laid out by him 


about his ſuit in that behalf; and the mw 
ſition that you ſhall take thereon do you ſend to 


us at Weſtminſter, on Friday next after, Sc. un- 
your ſeal, and the ſeals of them by whoſe 


der 
oath you ſhall take ſuch inquiſition, together 


Weſtminſter, tbe day of in the 

year of our reign. oth 
| Lee and Antone. 

Nutt) 


ro the tenor of the ſaid writ; which 
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Court of King's BENCH. 
Note; If the proceedings are by original, 
then the writ of inquiry is the ſame as in the 
Common Pleas, only inftead of faying tes at- 
tached to appear in aur court before our. juſtices at 9 
Weſtminſter, you ſay, was attatbed 15 agpear Y 
in our court before us; and when you come to | 
the words, and tbe ihguifition which you 
itt thereon, you ſay thus, you Jball ſend to us 
on the morr6w of All Souls (inſtead of a day 
certain), wherever we ſhall then be in England. 


(GEORGE the ſecond,” &fc. to E. F. G. H;Salpene on 
Sc. greeting. We command you, that inquiry. 

al and fingular buſineſſes and excuſes being 

laid aſide, you and every one of you be in 

your proper perſons. before our weriff of Mid- 

deſex, on the day of Ne 
at d' clock in the © noon of the 
ſame day, at the court houſe at HWefminſter- + 
ball, [if in vacation, or in an afternoon in term 
time, ſay, ** at the Three Tuns in Brook-ftreet near 
* Halborn"'] in the county of Middleſex, to teſtify 
the truth in a certain matter of © controverſy, 
ing in Qur court before us at Yeftminſter, 
ween A, B. plaintiff, and C. D. defendant, 
on a plea of, Sc. [as the action is.] And this 
you or any of you ate by no means to owit, 
under the penalty upon each of you of 100 J. 
Witneſs, Oc. 1 


Note; You fign and ſeal this writ, and make 
out a note for the office, and tickets for the 
witneſſes, as before directed in caſe of a trial, 
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lay at com- 
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NOT E relating 40 ſcire fieri inguim. 
; Per Cutiam; There muſt be the ſame notice 
of executing a ſcire fieri inquiry, as a common 
writ of inquiry. M. 6 G. 1. Biron v. Philips, 
Str. 2353. —. Stead v. Lateward, M. 11 G, 1, 

S. P. ibid 623. Lord Ram. 1382 

In regard the plaintiff may, mmediate 
after he has ſigned his final judgment, fue 0 
execution if he pleaſes, before he has completely 
entered the proceedings on the roll, I ſhall there - 
fore in the next place proceed to title Execution, 


* 


"; 6 — " 
4 a 2 


; * , ao 
| ; by - 4+ ; 
Execution, T 


{a) This HE moſt uſual writs of execution are 
writ was given 1 either a capias ad ſatisfaciendum (a) againſt 
ps *y ihe the body, a fleri facias (J) againſt the goods 
Marl:bridge, and chartels, or an elegit (c) againſt al the 


| (4) This goods and chattels, and a moiety of the de- | 
writ originally fendantꝰs lands. — Theſe writs muſt each 
z be written on a 24. ſtamp, —— Neither ca,” | 


mon Jaw, an 


was not given fa. nor 5. a. to be ſigned. Sealing each 74 
by the ſtatute —— An elegit is to be ſigned by Mr. Heberden; 
of WP. 2. as pay him 15. 8g. Sealing 74. | 
ſome allege. * * os 

(c) This writ | | 

was given by 


1 Ty N O T E. 8. 15 
6. 18. 


1. Where there is an action on a bond with 
a penalty, and defendant ſuffers judgment to go 
againſt him by default, plaintiff may take out exe: 
cution, and levy the whole penalty ; and the de- 
fendant in ſuch caſe has no remedy, ſave in 

* a | | equity, 


£ * 2 n 
= 
= 


1 
% 
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equity, for this court, if moved, will not refet 
to the maſter to compute principal, inter and 


cofts. But notwithſtanding this, the faireſt way 
is to levy no more than what is really due 2 


principal, intereſt and coſts; and in ſuch caſe 
to indorſe on the execution theſe words, © levy 
* (the ſum due for principal, intereſt 
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6 and coſts) beſides poundage (a), and other ne- () payndage 
© ceſſary charges of levying;“ and at the re- not to be for 
turn of the writ, the ſheriff will pay you the ſum executing 


indorſed thereon clear of all deductions. 
2. There ought not to be two executions at 


judgments in 


corporations. 
Comb. 217. 


the ſame time ſubſiſting. But you may execute Co, Car. 287. 
a fl. fa. and if the ſheriff returns, that the de- See far. 29 
fendant had no goods, or but ſo many, whereby El. . 4. J 2+ 


he could not levy the whole debt or damages, 
the plaintiff may have another F. fa, for the 
refidue, or he may have an elegit, or he may 
have a ca. ſa. but if he once takes the body, he 
can neither have a fi. fa. or elegit; for the body 
is deemed the greateſt po except the 
oy recovered, 

3 But if a ca. 8 be ah out, and the 
plant has effect of it, as if the ſheriff 
return a non eft inventus, though it is ſaid in 
Koll's Abr. 904. that the plaintiff may not have 


another execution; the law is otherwiſe, as in 


Hob. 57. in the caſe of Forſter and Jackſon. 

4. If on a Feri facias all the money is not 
levied, the writ muſt be returned before a ſecond 
execution can be made out, becauſe the ſecond 
x 2 upon the deficiency of the firſt, 
am. 318 

5. If either of the parties die, execution can- 
| Not be taken out upon the judgment, till a /cre 


facias ſued out, and judgment ka. ob- 


tained, Stat. 8 & 9 V. 3. c. 10. 


890 


\ 


iſſues to the value of the goods. See 6 Mog, 


he may maintain ap action of treſpaſs or trover 


| value, which was leſs than the debt, and that 
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6. An execution was taken out againſt q mag 
in bis life-time, and executed on his goods after 
his death; and held to be good without a ſeire 
facias. Vide Med. Ca. in Law and E. 225. | 
7. Before the act of the 29 Car. 2. the goody 
were bound at the teſte of the writ ; but by that 
ſtatute they are bound only from the time of the 
delivery to the ſheriff; but lands are bound 
from the day of the judgment. | | 

8. It is a good return to a fieri facias for the 
theriff to ſay he has levied the goods, and that 
they remain in his hands for want of buyers; 
and if he continues in his office, you iſſue out 3 
venditioni exponas, and if he does not do it, 
then a diſtringas directed to the coroners tg 
diſtrain the ſheriff to ſell; for by that writ he 
is compellable to ſell. If he is out of his of- 
fice, you ſue out a diſtringas to the new ſheriff 
to diſtrain the old ſheriff to ſell, whereby he is 
compellable, under the penalty of forteitin 


295, 296. 1 

9. It was ſaid by Pollexfen, Ch, J. in the caſe 
pf Beaty and Samſon, 2 Ven. 95. that the ſheriff 
cannot deliver the defendant's goods to the 
plaintiff in ſatisfaction, but they muſt be ſpld 
and there needs no appraiſement, as there 
be upon an zlegit. 


6 ” 


It was held in the caſe of Wilbrabam and 


» ® 


Snow, 2 Saung rs 47. that the ſheriff hath ſuch 
a property in the goods taken in execution, that 


1 1 
10. Where the ſheriff upon a feri ſacias re: 
turns, that he had ſeiſed the goods of ſuch 4 


they were reſcued, and that the defendant had 
_ 14 rata po 


4 


2 
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go other goods, the plaintiff cannot ſue out an 
execution for * more than for the reſidue. 


Saund. 344. 
5 ” If a ca. fa. is 
have angther durin 
if lands are extended upon an elegit, plaintiff 
can never haye another execution, _ 

But if plaintiff takes out an elegit, and levies 

part. of the debt 0 the goods, and a nichi 
1s 1 as to the lands, he may ſue out a 
a. ſo. and arreſt the body of the defendant; 
+ a nichil being returned as to the land, the 
elegit is but in ag of a common . fa. 2 
which if part be levied, the gg may alter- 
wards have a ca. ſa. for the reſidue.” The 
election is not compleat unleſs the plaintiff has 
ſome benefit from the land, for the taking out 


executed, plaintiff cannot 


the writ is not an actual election, but only in 


arder to an election; and if there be no lands 
there is nothing to chuſe, and conſequently no 
eleftion, Per Gu”, M. 6 C. 1. Beagon v. Peck, 
1 Str. 226. —Fide Hob 57, 58. 


12. A writ of error is a ſuper ſedeas from the 


time of the allowance, but if the writ of execu- 
tion is once executed, it muſt be returned. Salk. 
22. 
f 13. Where the ſheriff ſuffers goods taken in 
execution, returned to be of fuch à value, to 
be reſcued out of his hands, ſcire facias lies for 
the plaintiff to have execution againſt him, ac+ 
ding to that value. 2 344-3 
14. A venditioni expongs cannot be awarded, 
if it appears that the goods are out of the woo 
of the ſheriff, 2 Saund. 344, 
. 15, Where you ſue out anew Feri facias, or 
# {satum, you cannot do it till the ey: 


defendant? s life-time ; and 


4 Fg +4 * 
* - ,- 
. — 
5 
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filed and returned, but you need not ſtay till 
the appearance day of the return for the 10% 


of the new Feri facias, but it may be teſted oh 
the return day of the firſt writ. Jones 2000 
16. If he who is plaintiff in an execution of 
lands releaſes one acre of the execution, all is 
extinct, becauſe the execution is intire, 1 Ang. 
n Machu * 
17. On a feeri facias upon a judgment againſt 
one partner, ſheriff may take the goods of both, 
and the vendee ſhall have a moiety. in common 
with the other. Pope and Homan, Comb. 217. 
18. Upon a Feri facias againſt an adminis 
ſtrator, the ſheriff may ſell an eſtate for the life 
of another. Comb. 291. Fe 


79. If the ſheriff has ting e gits againſt the + 


ſame perſon, at one and the ſame time, he may 
deliver a moiety of his land to one of them, 
and then to the other, he is to deliver a moiety 
of that which is left. 1 Cyo. 482. | 
20. Upon an elegit, the ſheriff ought to de- 


liver eſſion by metres and bounds, or other. 


wiſe the writ may be quaſhed, 1 Vent. 259. 
21. If two executions are delivered to the 
ſheriff on the ſame day, he is bound to give 
reference to that which was firſt delivered; 
ut if in fact he executes that which was laſt 
delivered, and makes a ſale of the goods, the 
vendee hath a good title, and the party that 
ſued out the firſt execution is intitled to an 
action againſt the ſheriff. Smallcombe v. Bucking- 
ham and others, Carthew 420. Salk. 220, 
22. Where judgment is had againſt two, and 
one dies before execution, the ſcire factas ought 
to be brought as well againſt the ſurvivor, as 
againſt the heir and tertenants of the deceaſed; 


1 ah 1 r at ne 


= 
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LO 


and Holt Ch. J. (as it is reported) ſaid, as this FE 


was a judicial writ it might be framed upon the 
ſubject matter, and 


not have execution againſt him de Bonis & ca- 


tallis, and of the moiety of his lands, and 
againſt the heir and tertenants of the deceaſed, 
to ſhew cauſe why the plaintiff ſhould not have 


execution of the moiety of the-lands of the de- 


and the tertenants of Hall, Carthew 107. 


23. A writ of error by two, and one dies 
pending the writ, an execution may be ſued out 


without a ſcire facias. Penrice and Brace, Mod, 
Ca. in Law and Equity 108, 125. 2 
24. It is faid in the caſe of Shaw and Cutters 
1 Co. $51. that where two are convicted, the 


taking of one, and his death, is no diſcharge 


of the other. 


25. Upon freſh purſuit of a priſoner eſcaped, 
the ſheriff may break open the houſe; and if 


he arreſts the defendant looking out of the 
window, he may break open the door-to take 
him. Palmer 53. 

26. Where the ſheriff permits the defendant 
to eſcape that is in execution, by the conſent of 
the plaintiff, he ſhall never take him again. 1 
ow. 174- | 

27. By an act of the 8th and gth of king 
N illlam the third, cap. 27. if a priſoner be in 
execution, any creditor, at whoſe ſuit he ſtandy 
charged, may retake him by a new execution. 

28, Before the ſtat. 21 Fac. 1. c. 24. if a man 
died in execution, his executors were no farther 
chargeable. Hob. 5, 6, 7, 8, 9. But now by 
that act, notwithſtanding the party's dying in 

| execution 


propoſed the form to be 
thus; That the writ ſhould be againſt the ſur 
viyor, to ſhew cauſe why the plaintiff | ſhould 


ceaſed; without mentioning the goods. Pantan 


N 
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execution, the plaintiff may have an execution 
againſt his lands, goods, and chattelss. 

| 29: Af. fa. abates not by the plaintiff's 
f 9 
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but the ſheriff muſt go on to execute hig 

writ. M. 3 Ann. Clerk and Withers, Salk. 322. 

6 Mod. 290. 1 Med. 188. — Mod. Ca. in L. 

Eg. 225. | 3 1 

A ,. fa. was , go. If no execution be taken out within 3 
taken out year (a) after judgment, a ſci. fa. to revive 


. the judgment muſt be ſued out, and directed 
_ zona into the county where the original action was 


returned; this brought. But if execution be ſued out within 
is continued the year, and returned and awarded on the roll, 


m_ _— the ſame may be continued from term to term 
"nd then a till execution executed, and plaintiff need not 
ea. ſa. iſſued, ſue out any ſci. fa, | 
and whether | WY 
that be regular or no was the queſtion ; the court took time to inquire, and 
the laſt day of the term the Ch. J. faid, if this were a new caſe they 
ſhould think it hard to take away all /cire facias's; but the practice had 
gone ſo far, that there is no overturning it now. Cites 1 Inf. 290. 4 hf, 
271. Mod. Ca. 288. t Sid. 59. 1 Kb. 159. Clift 480. Offiina 
Brevium 96. Raffal 164. Wherefore the execution held regular. J. 
4 G. 1. Aires v. Hardreſs, 1 Str. 100, ſa The ſtatute of Wh: 
minſter, which is in/ra annum, muſt be computed by calendar months, 
not by terms. Per Cur”, Str. 301. | 


* 


31. If a ceſſet executio were for a year after 

\ the judgment, yet plaintiff within the year and 
day after may take out execution without a 

| ſci. fa. But Q if the ceſſet executio ſhould not 

be entered on the roll. Ine 
There 8a 32. If defendant brings error, and delays 
1 plaintiff for a year, and then is nonſuited, execu- 
tween the caſe tion may be taken out without a ſci. fa. But not 
of a writ of in caſe of an injunction, for plaintiff might have 
error and an taken out execution and continued it, by vice- 
e, the zumen mon miſit breve. Salk. 322. Cyperſedeas 
| | 7 wig 


former being 
a judicial pro- | 


* 


Court of Kid's BEN. 268 
luis improvide was awarded to the execution, ceeding ß. 


Vide Show. 402. Fn ” 2 | — upon 8 | 
33. Plaintiff brought two actions upon a pro- „eren nn 


mifſory note, one againſt the drawer, and another injundion is 

| againſt the indor/ſor, and recovered in both. De- not a matter 
' WH fendants having tendered the principal in one, of record, ſo 
and the coſts in both, Cur* ordered, that po 2 06 Be. px 
execution ſhould be taken out; and they ſaid ug nodce of 
they would have laid plaintiff by the heels if it. Per C 
he had taken out execution upon both. E. 8 G. in inter v. 
1. Windham v. Wither and Trull, 1 Str. 513. ur Ws 
34. Cur”, on motion, ordered the ſheriff to 3% bay 
levy and pay the landlord a year's rent in the 
caſe of an execution, without any deduction. 
M. 12 G. 1. Gore v. Gofton, 1 Str. 643. ; 

35. A ground landlord cannot come in for a 
year's rent on 8 Ann. c. 14. on an execution 
againſt an under leſſee; for that ſtatute extends 
| only to the immediate landlord. M. 1 G. 2. 
2 Kr. 787. | | 

36. If it be returned to an elegit, that there 
are no lands, the ſheriff need not return an in- 
quiſition z for the uſe of that is only to deliver 
a moiety of the lands by, if there are any. 
7. 4G. 2.. Stonthouſe and Ewen, 2 Sir. 874. 
+ 37. It defendant omits to plead a wiſnamer, 
he may be taken in execution by the wrong 
name. M. 18 G. 2. Crawford v. Satchwell, 
Str, 1218. If a bond be given in a 
name, the obligor muſt be ſued by that name, 
and the execution muſt purſue it. Bid. 


* 
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ode” 


(GEORGE the ſecond, Ec. to the ſheriff of 
O Midaleſex, greeting. We command you, 
(a) If there that you take C. D. (a) if he may be found in 
- an alias Your bailiwick, and keep him ſafely, fo tha 
£2 inſert it you may have his body before us at Weſtminſe, 
here. de after. - to ſatisfy A. B. 
ks . of. pounds of debt, which the ſaid 
A. B. lately in our court before us recovered 

| inſt him; as allo which were ad 

_ Judged to the ſaid A. B. in our ſaid court before 
us, for his damages which he ſuſtained, as well 
by means of the detaining the ſaid debt, as for 

his. coſts and charges by him about his ſuit ig 
that behalf expended; whereof the ſaid C. D. 

is convicted, as appears to us of record; and 
have you then there this writ. Witneſs, Cc. 


, A Ca. ſa. in caſe. 


| I in caſe upon promiſe you ſay, To ſatis * 
A. B. of pounds, ' which the ſaid 
A. B. lately in our court before us at Weſtminltet 
recovered againſt the ſaid C. D. for his damages, 
which be ſuſtained as well by means of the not per- 
forming certain r undertakings. late) 
made by the ſaid C. D. to the ſaid A. B. as far 
his coſts and charges, &c. as in the other, mutati, 
mutandis. | * 
Fin treſpaſs on the caſe generally, then ſay, 
occaſioned as well by a certain treſpaſs on the 
caſe committed againſt the ſaid A. by him the 
faid C. as alſo, Sc. 2 


# 
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If in treſpaſs only, then ſay, occaſioned by a 
certain treſpaſs lately committed on the ſaid A. 
by him the ſaid C. as alſo, Cc. 
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* 


If in covenant, then ſay, occaſioned as well 
the breach of certain covenants lately made 
by the ſaid C. to the ſaid A. 

If in ejeftment, occaſioned as well by a cer- 
tain treſpaſs and ejectment lately committed - 
againſt the ſaid 4. by him the ſaid C. as alſo, 

Ec. 1 1 | | F 


A teſtatum ca, fa, If the decks: 
| ration 7 
(GEORGE the ſecond, Ec. to the ſheriffs of in London, or 
London, greeting. Whereas we lately com- an dry, 
manded our ſheriff of Middleſex, that he ſhould the att wied 
take C. D. if he might be found in his bailiwick, there, and the 
and ſafely keep him, ſo that he might have his defendantisnoe 
body before us at Weſtminſter, at a certain day . 1 
now paſt, to ſatisfy A. B. of, Ec. [as the ſum and wage + 15 . 
action is], whereof the ſaid C. D. is convicted, awarded to 
as appears to us on record; and our faid ſheriff the ſheriff of 
of Middleſex at that — returned to us, that e e. 
the ſaid C. D. was not found in his batliwick Jams egy 
whereupon, on the behalf of the ſaid A. B. it ventus; and 
was ſufficiently atteſted in our court before us, thereupon this 
that the ſaid C. D. doth Jurk and ſecrete himſelf ” ty _ | 
in your county; we therefore command you, * 
that you take him if he may be found in 9 
bailiwick, and keep him ſafely, fo that you may county, whers | 
have his body before us at Veſtminfter, on tte defendant 
next after to ſatisfy the ſaid A. B. of to be found. 
the debt and damages [or damages] aforefaid ; 
and have there then this writ, Witneſs, Sc. 


4 
, 1 


, * 
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A ca. a. after a fi. fa. on à Fecogmzahy 
after a judgment affirmed on @ writ of 
error againſt two defendants, one of which 

cas returned dead; for the refidue of the 
money due, part having been levied by the 
_baihff of Weſtminſter, by virtue of ; 


(GEORGE the ſecond, Et. to the ſheriff of 
Middleſex, greeting. Whereas by our writ 
we lately commanded you, that of the lands 
and chattels of V. P. of the pariſh of St. Mar: 
garet's, Weſtminſter, in your county, gentleman, 
in your bailiwick, you ſhould cauſe to be made 
1001. and of the lands and chattels of J. B. of 
hs, in your county, gentleman; you 
ſhould cauſe to be made 100 J. to render to 7. E 
according to the form and effect of an award of 
an execution upon a certain recognizance a0 
knowleged by the ſaid . P. and J. B. to the 
ſaid J. F. in our court before knight, and 
his companions our juſtices of the bench at H. 
minſter, as by the record and proceedings of the 
award of the ſaid execution, which we cauſed to 
be brought into our court before us at V. 
minſter, with certain cauſes of error, it appears 
to us of record; and alſo 12/. which were 
awarded to the ſaid J. F. in our ſame court be- 
fare us, according to the form of the ftatute in 
that caſe made and provided, for his damages; 
expences, and coſts, which he had ſuſtained by 
occaſion of the delay of the execution of the 
ſaid judgment, by means of proſecuting our 
vertain writ of eorrecting errors, ſued ny 


— 
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the ſaid V. 22 B. of and concerning the 
emiſſes as aforeſaid; whereof the ſaid V. and 
F, B. are convicted, as likewiſe appears to us 
of record; and that you ſhould have that mo- 
hey before us on the morrow of All Souls; 
whereſoever we ſhSuld then be in rn 
t tender to the ſaid J. F. for the fai 
debt, damages; expences; and coſts; and you 
having at that day made a return to us, that; 
in order to have a due execution to be made of Return n 
the ſaid writ (to you directed) you had di- davi ballivs; 
rected the bailiff of the liberty of the dean and 
chapter bf the collegiate church of St. Pets; 
Weltminfter; who hath full execution of all war̃⸗ 
rants; Writs, and mandates, within that liberty, 
to whom the ſaid bailiff; (that is to ſay) G. V, 1 
eſq; gave you this anſwer, that he had cauſed N 
w be levied of the goods and chattels of the - 
ſaid J. B. 41. 45. parcel of the ſaid debt and 
damages, which ſaid money he had ready be- 
fore us at the day and place aforeſaid, to render 
to the ſaid J. F. in part of the faid debt and da- 
mages: And further you cettified to us, that 
the ſaid F. B. had no other or more goods or 
chattels in your baili wick, whereof you was able 
to cauſe to be levied-the reſidue of the ſaid debt 
and, damages, ot any part theredf; and that 
the ſaid /. is dead: Therefore we command you; 
that you take the ſaid F. B. if he is to be found - 
in your bailiwick, and ſafely keep him, ſo that 
you have his body before us on the oftave of 
St. Hilary, whereſoever we ſhall then be in Eng- 
land, to make ſatisfaction to the ſaid. J. F. for 
107/. 105. reſidue of the ſaid 112“. bis ſaid 
debt, damages, expences and coſts; and have 
by there at the ſame time this writ. Witneſs 


Rn i 5 . E 
Vor. ff Pair L P 4 | 
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we . writ. Witneſs, Se. 


T * wmun * 


11 1 


A en 6 non pros. 4:4, 


. Foy yisfaQtion to the ſaid C. 9 

ads, according to the form of the 
ge in that caſe made and provided, awarded 
to the ſaid C. in our court before us for his ex- 
pences and coſts in a certain action (of debt or 
treſpaſs upon the caſe, as the nature of the aſqin 


is) againſt the ſaid C. at the ſuit of the faid 4 


+ cage, as the ſaid A. hath not proſecuted bis 
faid action; and have you there at the fame 


| Exe and Anon, 


Ca. fa, fo oh cen, 1 plant f . 4 


Ve rd 


o (uisfadtion to C. D. ſor | 
awarded to the ſaid C. according to the 


form of the ſtatute in that caſe * and 2 


vided, for his expences and coſts laid out by 
in making his defence in a. certain action of 
debt againſt the ſaid C. at the ſuit of the faid 4, 


and have you then Dt Fg writ, F a. 


&c. 


wo an tray. | | 
0 1 ſatisfaction to A. B. gent. adm 
1 viſtrator:of all and ſingular the goods and 
chattels, rights and credits, which lately were 
ef and belonging to C. D. eſq;; deceaſed, who died 
inteſtate, for a debt of pounds; and 
alſo "EM * allowed) for his ks 


* 


nn. !. r.. A m AE. a4 AX. 


Court of King's Banctt. 


which he ſuſtained, as wck.cocalianect by the 
detaining of the ſaid debt, as for his expences - 


and coſts laid out by him in proſecuting the ſaid 


fait; and whereof the faid C. is convicted, as 


appears to us of record; wherefore it is ad 
ged in our ſame court before us, that the 
aid A. have this execution thereof; and have 
you 11 this op _—_ Se. | 


of error upon a fudgment, in the time of 
© king George rhe fag. | 


(GEORGE the ſecond; Ge. to the ſheriff of 
ing. We command you, 
rb take 


late of in your 
22 otherwiſe called, Sc. if he 
ſhall be found in your baili wick, and him ſafely 
keep, ſo that you have his body before us at 
Weſtminſter, &c. (naming the return, which 
muſt be general, as on the octave of St. Hi- 
lary), where ſoever we ſhall then be in England, 
to make ſatisfaction to for a debt of 
pounds, which the ſaid in the court of 
our late beloved father George late king of Great 
Britain, Ac. before Sir Robert Eyre knight, and 
his companions juſtices of the court of Common 
Bench at H/eftminfter, recovered againſt him; 
and alſo for pounds for his damages 


and 


taining of the ſaid debt, Nl 


coſts laid out by him about his ſuit in that be- 


half, whereof the ſaid © -— is convicted, as 
by the inſpection of the record, and proceedings 
thereof (which in the ſame court of . ſaid 

bd 284 1 P a" Nt. 7 


G fa; Hoi jag . we} 


which he ſuſtained, as well by reaſon of the de- 
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late king, before the ſaid late king himſelf, the 

ſaid late king cauſed to be brought before him 

with certain cauſes of error; and which in the 

ſame court of our ſaid late pr eceſſor, before 

the ſaid late king himſelf; is in all things af- 

firmed), it appears to us of now re- 

maining before us; and alſo for pounds, 

which were awarded to the ſaid - in the 

ſaid court of the ſaid late king, before the ſaid 

| late king himſelf, according to the form of the 

17 «re that caſe made and for da- 
13 Car. 2. mages, expences and coſts, which the ſaid 

c. 2. J. 10. had ſuſtained by reaſon of the delay of the exe- 

| cution of the ſaid judgment, by means of the 

ſaid his proſecuting the ſaid” writ of 

the ſame late king, for cotrecting errors ſued 

out of and upon the premiſſes as 

whereof the ſaid is likewiſe convicted, 

as alſo appears to us of record; and have you 
there then this writ. Witneſs, Sc. 

Tee and _ 


Ga fa. on por ment on 12 facias, uber- 
fore execution ome not, &c. ane” @ non 


Pros. upon a writ of error 


8 the ſecond, c. to the ſherifh al 
greeting, We command you, 

that you ve late of London, widow; if 
ſhe ſhall be found in your bailiwick, and ſafely 
keep her, ſo that you have her body before us 
at Weſtminſter on the morrow of All Souls 
, @) The re- (a) whereſoever we ſhall then be in 45 
turg., land, to make ſatisfaction to of 
| ds and. ſhillings, which were 
awarded to the Ls in gur court before 

wi 


Court of King's Bexcn. 
vs, according to the form of the ſtatute in ſuch 
caſe made and provided, for her damages, ex- 
— and coſts, which ſhe ſuſtained by reaſon 
of the delay of the execution of a certain judg- 
ment lately obtained for pounds, by the 
ſaid © 
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* eg 
» 
bier fie 


againſt the ſaid in our 


court of Common Bench, before knight, 


and his companions our juſtices of the ſaid 


9 Bench at Weſtminſter, as by the record 


ings of the ſaid judgment (which 
tely cauſed to be brought into our ſaid 
court before us with certain cauſes of error), 
now remaining'in our court before us manifeſtly 
appears to us of record; and for that the ſaid 

_ afterwards in our court before us did 


not proſecute her ſaid writ, as alſo appeareth to 
us of record; and that you have there at the 


ſame time this writ. Wirneſs, Sc. 


4 caps ad Gaisfaciendum for an adminis. 


firatrix for the refigue in 4 with a re- 
Gal of 4 fieri facias in London, and 


anther in Middleſex, and the ſerif s of 


Middleſex's warrant to. the bai Ii of the 
liberty of Weſtminſter, who levied part, 
— writs of error ws * 
edeas, a 


GE ORGE the ſceond, Se. to 4 meriffs of 
„greeting. Whereas by our writ 
commanded you, that you ſhould 


we — 


cauſe to be levied of the goods and chattels of 


eſq; in your bailiwick pounds 
which . widow, adminiſtratrix of all. and 


kngular the goods and chattels, rights and 
4 3 credits, 
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credits, which were of ber late huſband 
deceaſed, lately in our court before us at Hef, 
minſter recovered againſt him for her damages 
which ſhe ſuſtained, occaſioned, as well by not 
performing ſeveral promiſes and undertakings 
lately made by the ſaid to the ſame 


* . 
by 


as adminiſtratrix of the ſaid as "alſo. for 


her expences and coſts laid out by her about her 
ſuit in that behalf, whereof the ſaid is 
convicted as appearcth to us of record and 
that you ſhould have that money before us at 4 
certain day now paſt, to render, to the {ajd! --... 
for her damages, expences and coſts, notwith- 
ſtanding our writ of error, and our writ of ſu: 
perſedeas thereupon iſſued; and you at that day 
thereupon made a return to us, that the aid 
had no goods or chattels in your baili- 
wick, whereby you were able to levy the ſaid 
damages, expences and coſts, or any part there- 
of ; whereupon on the behalf of the ſaid 
it was ſufficiently teſtified before us in our court 


at Weſtminſter, that the ſaid . had ff 


ficient goods and chattels in our county of Mid- 
dleſex, whereby the ſheriff of the ſaid county 
might cauſe to be levied the ſaid damages, ex- 
pences and coſts; wherefore we commanded 
the ſaid ſheriff of ' Middleſex, that he ſhould 
cauſe to be levied of the goods and chattels of 
the ſaid in his bailiwick pounds, 
for her ſaid damages, expences and coſts; 
and that he ſhould have there that money 
before us at Weſtminſter, on, Sc. (the return), 
to render to the ſaid. for her ſaid da- 
mages, expences and coſts, notwithſtanding our 
ſaid writ of error, and our writ of ,ſuperſedeas, 


| iſſued, ag. above z and our ſaid ſheriff of Mid. 


© dſo 


- \ 4 


Court of KN BEN CAI. 


Aleſer at that day made a return to us, that, for 


the execution to be made of the ſaid writ to 
him directed, he had directed the bailiff of the 
liberty of the dean and chapter of the collegiate 
church of St. Peter, Mal minſer, (who bath full 
execution of all warrants, writs and mandates, 
within that liberty), to whom the ſaid bailiff, 
(that is to ſay) eſqʒ gave him this anſwer, 
that he had cauſed to be levied 6f the goods 
and chattels of the ſaid pounds, par- 
cel of the ſaid debt and damages; which laid 


money he had ready before us at the day and 


place aforeſaid, to render to the fad 

in part of her ſaid debt and denen and he 
further certified to us, that the ſaid © 

had no other or more goods or chief in his 
bailiwick, whereof he was able to cauſe to be 
levied the reſidue of the ſaid debr and damages, 
or any part thereof; therefore we command you, 
that you take che fad if he ſhall be 
found in your bailiwick, and ſafely keep him, 
ſo that ye have his body before us at Vet- 


make ſatisfaction to the ſaid 
pounds, reſidue of the ſaid 


| For the damages aforefaid z and have you chen 


there this writ, Wine Sc. * * 
ö Ee and Alm. 


ninſter, on Monday next, c. (che * to 


* 


* 


— 
. 


0 


A teftatum capias ad ſatisfaciendum - at thy 


— 


+ 
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uit of © huſband and wife, upon a" jung. 
ment recovered by ber as executrix, upon 
VHV 
de by ber and her ſecond huſband 
ſcire facias, 128 2 14 5 I 


* 


(GEORGE the ged. &, eq the hel 


SI Magleſex, greeting. Whereas .Elizabe} 
Grove, _ —— on of the laſt will and 
teſtament. of Jobn Grove her late huſband de- 
ceaſed, in the court of our dearly beloved fz- 
ther George late king of Great Britain, before 
the ſaid late king himſelf at Weſtminſter, by the 
judgment of the ſame court, recovered againſt 
A.B, pounds for her damages, which 
ſhe had ſuſtained, occaſioned as well by not 

rforming certain promiſes and undertakings 


made to. the ſaid John in his life-time by the 


ſaid & as alſo for her expences and colts laid 
by her the ſaid Elizabeth about her ſuit in th 


behalf, wheregf the ſaid A. is convicted, as it 


appeareth to us of record; and the ſaid Elize- 
beth, after this court's giving the ſaid judgment, 
took to huſband one William Reeves, and had 
taken gut po execution on the ſaid judgment; 
therefore in our court before us at Weſtminſter i 
was conſidered, that the ſaid William and Eli. 
zabeth might have their execution againſt the 
ſaid A. for the damages aforeſaid, according to 
the force, form and effect. of the ſaid Recovery 
as likewiſe appearcth to us of record; and we 
W by our writ lately commanded the 
E iffs of London, that they ſhould take the 


aforeſaid 


aforeſaid A. if he could have been found in their 


bailiwick, and ſafely ta have kept him, ſo that 
might have had his body before us at 
Weſtminſter, at à certain day mentioned in the 


ſame writ, to ſatisfy to the ſaid Milliam and 
Elizabeth for the damages aforefaid ; and our 
id ſheriffs of Landon at that day returned to us, 
that the ſaid A. was nat to be found in their 
bailiwick; upon which, an the behalf of the 
fad William and Elizabetb, it is ſufficiently teſti- 
fied in our court before us, that the ſaid & lurles 


and wanders up and down in your county; 
therefore we command you, that you take him, 


if he ſhall be found in your bailiwick, and 
ſafely keep him, ſo that you may have his body 
before us at Weſtminſter, on Thurſday next, &c. 


to make ſatisfaction to the ſaid William and i-. 


- 


zabeth for the damages aforeſaid ; and have yay 
e e ee is 


A fl. f. in ca ou promiſe, 
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* 
So» 
- 


(GEORGE the enn Us e he ee 1 ; 


of the goods and chattels of C. D. in your bailj- 
wick, you cauſe. to be made pounds, 


which A. B. lately in our court before us at 


W:ftminſter, recovered againſt the ſaid C. D. for 
bis damages which he ſuſtained, as well by 
means of the nat performing certain iſes 
and undertakings lately made by the ſaid C. D. 
to the ſaid A. B. as for his coſts and charges by 
him about his ſuit in that behalf expended; 
whereof the ſaid C. D. is convicted, as appears 
fo us of record; and that you have that money 
defore us at Weſtminſter on next after 


— 


eeting. We command you, that. 


2 "5 


(a) The to render to the ſaid A. B. for — 
whole demand aforeſaid; and that you have: there then "th 
: ä Witneſs, Sc. 

It in covenant, ſay, which he ſuſtained « 
| 44 well by means of the breaking a certain ds 
'** venant lately made between the ſaid C. ang 
the ſaid A. as for his coſts and charges, Gr. 
If you make out a ca. . or a ff. fa. after x 
fs fa. has iſſued, after the words & as it ap. 
* pears to us of record, add, © and where, 
upon in our faid court before us it was con- 
„ ſidered, that the ſaid A. B. might have his 
execution againſt the ſaid C. D. of the d. 
s mages aforeſaid [or debt and damages, 4 

"6 On TY e e Ge! 


A 60 


— A ben facias fo ; debt. 


(GEORGE the ſecond, G. to the weil 1 

Middleſex, greeting. We command you, 

that you cauſe. to be made of the goods and 

{a) If on a Chattels of C. D. (a) pounds, which 4, 
bond, you B. lately in our court before us at Ming 
wh aber recovered againſt him for a debt; and ao 
25 in the bond. | pounds, -which were awarded to the faid 
A. B. in our ſame court before us for his da- 

mages which he ſuſtained, occaſioned as well 

by detaining of his ſaid debt, as for his er- 

pences and coſts laid out by him about his uit 

in that behalf, whereof the ſaid C. is convicted, 

as appears to us of record; and have you the 

ſaid monies before us at Weſtminſter on Mondi 

| next, Cc. to render to the ſaid A, for his debt 
g and damages aforeſaid; and have you there at 


the ſame time this writ. Witneſs, G. 


1 
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If the proceedings, ore 25 eriginal then boy oy, 


ND. have. you the money 
the gr 4 Sauls (ah, e The 1. 


foever ye ſhall be. in Jon UN 


Of 


J. in e upon erl. — * 


-pounds;. which 4. ach lately res- 
* againſt him in our court before us at 
Wtminfter for his damages which he ſuſtained; 
occafoned as well by the not performing certain 
promiſes and undertakings, [of a certain promiſe 
and undertaking as the caſe is], lately made by 
tde ſaid C. to the ſaid A. as 0 r 
en uf een 0 


2 in couenant. 


OR his 405 es which he Kitained, as wn 
by reaſon of .be of a certain covenant, 


ſor certain covenants as the caſe is lately 5 
een the ſaid C. and the 6), as 5 
TINT and coſts, &6 , u 
EY gectment, 


don his damages which he ſuſtainect by 
reaſon of a certain treſpaſs and ejectment. 
{or certain treſpaſſes and ejectments as #be- 
4], committed againſt the ſaid A. by the ſaid C. 
with force and arms, and againſt 3 7 
E. in your county. 5 
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5 * NIN ts 15 | bebe fe. N N 
e e ee 

\ th force 
5 ee 4 E. in yor con. 


V Ke, an caninifirarr, 5 


* 


HAT you cauſe to be made pound 
of che goods and chattels, which were of 
| - :.1 - deceaſed; at the time, of his death in 
che bands and ouſtody of © {adminiſtrator | 
of all and ſingular — goods and chatrels right 
and credits, which were of the faid | 
ut the time of his death, who died inteſtate 
being in your bailiwick ;- "which A. B. lately in 
our court (as before to the words, whereof. bei 
convicted, as appears to us of record), if he 
ſhould: have ſo much i 81 his hands, and if be 
ſhould not have ſo much in his hands, then tho 
a” es aforeſaid (if it be in debt). 
4 in caſe, then. ſay, the ſaid expences and 
Mc the whole demand in ca conſiſts of 
1 ), of the proper goods and chattels of 
(the adminiſtrator) z ad , have 


you the'money, 85 en | 


's 


* 
Wo 


If againſt an. executor, 


| HA you cauſe to be made of the goods 
and chattels, which were of the faid 
deceaſed, ar the time of his death, in the hands 
.of r wee the laſt will and teſtament 
of. the ud in your bailiwick, Cc. 4. 


1 


cant ef been. 


2 433- ahn Dal 


I ER! . 22 oe — 


HAT you. cauſe to be matte” nah pounds 
of the goods and chattels of A. B. in y 
talwick, which were by this court awarded, 


h 


"341.3 


aſe made and provided, to C. D. for his ex- 

and coſts in his defence in a certain action 
of treſpaſs, at the ſuit of the ſaid 4. and have 
you the money before us at Veſminſter, on 
Mmnday next, Ac. to render to the faid C. for 
his expences and coſts aforeſaid ; and have you 
OC IO] time this writ. Witneſs, Oe. 


J elbe fri facie in dl, 


GEORGE the ſecond, Ge. to the ſheriff'of 

Whereas we lately com- 
manded our ſheriff of Middleſex, that he ſhould, 
cauſe to be made of the goods and-chattels.of 
C. D. in his batliwick pounds, and 


r — — 8 him fot 
debt; and alſo ſmillings; 
which lately in our — — 
awarded to him for 2522 which he ſuſ- 
tained, occaſioned- as well by the detaining of 
his ſaid debt, as for his expences and coſts laid 
out by him about his ſuit in that behalf, wWhereof 
the ſaid C. is convicted, as appears to us of 
record; and that he ould. 
ney before us at Weſtminſter, n | | the 
next after e enn _ Saal HOW 


+ 7 x 


xcording to the form of the ſtatute in ſuch 


ſalllings, which A. B. lately in bur count before 


ve the mo- 


— 
Sy 4% 
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1 bY” 


| bailiwick, whereof he could cauſe to be leyie 


GE ORGE the ſecond, yy +5 ite Geri of 


cauſe to be made Henni ien ede 
G. H. lately in our court before us SE 


Certain recognizance acknowleged by them pr 


* 
* 
” > «1 J C 


d, to render to the ſaid 4 for the debt 

and 22 mages aforeſaid; and our ſaid ſheriff 9 
Midulrſe* made à retutn to us at that day, u 
the ſaid C. had not any goods or chattels in hi 


the ſaid monies: Whereupoh on the behalf 9 
the faid A. it is ſufficiently teſtifleck in dur coun 
before us, that the ſaid C. hath goods and char 
tels ſufficient, in your bailiwick, . whereof yoy 
may cauſe to be levied the faid Montes; there 
fore we command you, that you cauſe to be le 
vied the ſaid . pounds, and ſhilling, 
of the goods and chattels of the (aid C. in 10 
dutjonck, i the id 1 Sc. as in 1. 


Tas 4 wy - 


1 . fa, . again bail. 


b 


Mfiallleſar, greeting. We command yo, 
that of the goods and chattels of A. B. and C. N. 
(nanurapi ors) for EF. in your bailiwick- you 


recovered againſt the faid E. F. andiialſo-” 
ſhillings, which in our ſame court — 
to the ſaid G. H. for his damages which l 
ſuſtained, as well by reaſon of detaining hisfaid 
debt, an for his expences and coſts laid out by 
him about his ſuit in this behalf, whereof the 
n ed, as. to us of te- 
; and whereupon it was adjudged in our 
ſame court before us at RS the 
ſaid G. H. might haue an execution againſt the 
faid 4. B. and C. D. for the ſaid debt and damages 
according to. the force, form and effect ufa 


„ „ „ere ee ee &s 
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dad A. B. and C. D. in our ſaid court befote us, 

for the ſaid E. F. 4 the ſoit of che lid G. N. 58 70 
bkewiſe a to us of record; and have you 
the monies before us at M ęminſter on Monday 

next, c. (the return), to render to the faid 

C. H. for his debt and damages aforeſaid; and 
IA nm 11 


agu En I and au., | 


4 fieri ficias ORE Te 
zance of bail in the Common Bench, after 


an affirmance PE OCT 
rar in the! Kong's Benob. | 


(GEORGE the ſeeond, &c. to this ſheriff of | 
Middleſex, greeting. We command you, 
that of the goods (a) and chattels of A. B. of the (a) In Lily's 
piriſh of St. Margaret's, Weſtminſter, in your Exe. 582. it 
county, gentleman, being in your bailiwick, and “ 4nd. 
of the goods (5) and chattels of C. D. in Gra 8 (b) Land, 
Court, Lincolw's-inn-fields, in your county, gentle- 2 L 
man, in your bailiwick, you cauſe tobe made I. 582. 
os to be rendered to J. Z. according to the 

and effect of the award of an execution 
a certain recognizance ack by the faid 
AB. and C. D. N T. in our court be- 
bre knight, (the chief juſtice), and his 
companions our juſtices of the Common Bench 
at Veflminſfter, as by the record and proceedings 
of the award of the execution thereof (which 
we cauſed to be brought into our court before 
us at Weſtminſter, with certain cauſes for cor- 
recting errors in the ſame) it appeareth to us of 
record, and which in ous court before us is now 
i al things affirmed, 48 2 appeareth = ; 


„ 


 tikiquitinn OY 4 "Y 


us of record; and alſo. pound Which 
were awarded to the ſaid F. T. in our ſame 
court, according to the form of the ſtatute in 
that caſe. made and provided for his -expericg 
and coſts which he ſuſtained by reaſon of-th 
delay of the execution of the judgment 
by means of proſecuting out faid writ. "yan 
recting errors ſued out as aforeſaid by the faid 
A. B. and C. D. at and upon the premiſſes 
whereof the ſame A. B. and C. D. 4. 
as likewiſe appears to us of record; and 
you the rmotiles before us in three weeks 
the day of the Holy Trinity, whereſoever we ſhall 
then be in Zngland, to be rendered to the ſaid 
F. for his ſaid debt; damages; expences. and 
coſts ; and have you there likewiſe at the fame 
SOR WA. Wines es 


4 


5 A fieri facias * fe. 2 of ri 


4 (GEORGE the ſecoid, Et. to the ſheriff of 
ht greeting. We command you, that 
of the goods. and chattels of lated 
in your county, maiſter; in your 
bailiwick, you. cauſe to be levied 
which were awarded in our court before us a 
3 2 — 7 jor the triple vale 
certain tithes of ſpr onlng 
and rehewing, from — 2 MN 
in your county, taken and. cartied away by the 
. _ - contrary to the form of the ſkatute 
in that caſe. made and provided; and have you 
thoſe monies before us at Mieke on Fri 
Sc. (naming the return), to ＋ . to 75 
Charles th 45 pounds, whereof * 


Jan! toe, v na d cd we 
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„dort of Kike's Raven! 


oy have you e * this writ, Wied, 


* N d vote hs e a0. 1 en N. 
A en 108 N d Wie een 
% Ben ache de bonis tele img 
Maid wes wh Los 


AEORGE.. FOR: ai eee end Luk in 

Chriſt Thomas lord biſhop of Lincoln, greet- 
ar that N 
ſiaſtical: goods otherwiſe c 
pay Arte rector of the 1 voy 
. vr). a). yam bc 


to be 
4.B, lately ee in our court und of Sur 


late queens before us and our late queen at f 
miner, againſt”: him; and alſo pounds, 
which to the ſame A. is unt e oburt before us 
and our ſaid late queen at Meſtminſter afote ſaid, 
vere adjudged for his damages which he ſuſtaiſ- 
ed, accalidned as well by detaining his ſuid debt, 
as for: his xxpences and coſts laid out by hit 
about his ſuit in this behalf, whereof the ſuid C. is 
convicted, 88 it appears to us of record and 
haye you that money before us at VMyiminſter 
on, Wedneſday, Ac. (naming the return), to 
We do abe ſai: 0e bin lad db and füt 
mages ; d foraſmuch as our ſheriffs of Bon- 
den have returned to us) at Meſtminſter on Mon. 
day, Ge. laſt; paſt, that the ſaid C. Di ig a be- 
neiced clerle in your dioceſe, having neither 
any goods on chatte ls or lay- fee in their baili - 
wick, wherebf the ſaid debt and damages, ot 
any part thereof, could in any-wiſe be made 
and levied; and have you there at Sov ſame | 


im: cue mandate. r Sc. INE 
YC E Yar Le e e 


8 _ * * * 9 


„vou chuſe (4) As in the 
s 012020 pounds of of debt Which bond. 


in your bailiwick - 
which C. P. or Bana in his life-time, late 


and which in our court before us is in all 


3H. 7. c. 10. 


and proceedings thereof (which we cauſed to be 


in our ſame court before us at „mg, u 


he ben Price ofthe 


| „ Ht 2 : "te 

1 ben facies in tle uyon bend fer wh 
1 after a ſcire facias, upon g 
of the court of Common" Phu; 
4 ee 


Bench, in the fo off the megtate, - 


(GEORGE the ſecond, Sc. wo'the W 
London, greeting. We command you, that 
you caufe to be made of the goods and chat 
tels of S. F. late of London, merchant, other- 
wiſe called, &c. (as he is mentioned in the bond) 
pounds, for a deb 


in our court before knight, and bi 
companions our juſtices of our court of Commoy 
Bench at Weftminfter, by our writ, and by the 
judgment of the ſame court, recovered gn 
him, and alſo pounds ant 
ſhillings, awarded to the ſaid G. P. with his 
conſent, by our ſaid court of Common Bench, 
for his damages, which he ſuſtained. by reaſon 
of detaining the ſaid debt, whereof the ſaid . 
is convicted, as by the inſpection of the record 


brought into our court before us at Hemi, 
by virtue of our writ for correcting errors ſyed 
out by the ſaid S. of and upon premiſſes, 


eth to us of record; as 


alfred ), it ap 
ſhillings, which 


poun 


cording to the form of the | ſtatute in that caſe 
made and provided, were awarded to the ſaid 
G. for his damages, expences and coſts, which 
he ſuſtained by reaſon of the delay of the ſaid 
execution, 


— 
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execution, by means of proſecuting” our ſaid 
writ of error ſued Out as aforeſaid by the ſaid 
Simon, of and upon the premiſſes, and whereof 
the ſaid. Simon is convicted, as appears to us of 
record; and whereas the ſaid G. H. afterwards 
(that is to ſay), on the day of ia 
the year of our reign, died inteſtate, not 
having had any ſatisfaction for his ſaid debt, 
damages, 1 or any part thereof, 
after whoſe death (that is to ſay), on the 
day of in the ſaid year of our reign 
at London aforeſaid, adminiſtration” of all and 
fingular the goods and chattels, rights and cre- 
dis, which were of and belonged to the ſaid 
C. P. at the time of his death, by Thomas by 
divine providence-lord archbiſhop of Canterbury, 
primate and ' metropolitan of all England (to 
whom the commiſſion of the ſaid adminiſtratiott 
aforeſaid of right belonged), was committed 
to E. P. widow and relict of the ſaid G. P. in 
due form ef law; and wherefore in our ſame 
court before us it is adjudged, that the ſaid E. 
may have execution againſt the ſaid S. for the 
debt, damages, expences and coſts aforeſaid, as 
alſo for unds for her expences and coſts, - 
by our court before us at Weſtminſter, according 
tothe form of the ſtatute in that caſe made and 8 9 V . 
vided, awarded to the ſaid E. whereof the 10. J 3- 
id S. is convicted, as it appears likewiſe to us 
of record ; and that you have that money be- 
fore us at Weſtminſter in fifteen days from the day 
of the Holy Trinity, wherefoever we ſhall then be 
io England, to render to the ſaid E. for the debt, 
and the ſaid ſeveral damages, expences and 
colts; and have you there at the ſame time this 
writ. Witneſs, &c. 5 - 
j 4s 4 


4 fieri facias "I 215 7 x the Con "4 Fs 


(GEORGE the col ts ho to the ag 7 


of the ſaid judgment, by. means of proſecuting 
.. our ſaid writ for correcting; errors, ſued. ot 


4 
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| Peas Ke affirmed. 1 the Kis A 19 
. 1 be plaintiff. in the 721 e Ml 
admimſtrator reuiued 1 by ſeir 
and had judgment. 4. 4, 10 83? 


Middtſex, gree comm 
that of the _goods and chatrels of W.sS Ft oh, 
7c, in your, bailiwick, you, cauſe. te de made 

pounds ds, for or a debt which F. 4 
ru de ceaſed, in his lifetime, before 
knight, . 224 his brethren our 4 of 1 
Common Bench at Welminhter, recovered again 
bim; and alſo pounds 2 4 
ſaid T. A. with his conſent, SHOT 
Common Bench, for his damages, 1 
ſuſtained 7 reaſon of. e that 975 
8 the ſaid T. §. ts 7 


N the record and proceed os 2 * 
ich by virtue of our writ for correcting G 
Of ſued out by the ſaid V. S. we. cauſe 1 A 

be brought into our court before us at; 12 4 

ninſter, with certain cauſes of error), it ap a 

_ to us of record; as alſo pounds, whic 7 
Ain dur court before us at Weſtminſter, 29 |: 
K 7. . 10, to the form of the ſtatute in that caſe mad My 


Yovided, were awarded, to the ſaid Thomas: for q 
is damages, expences, and coſts, - which, he > 
ſuſtained by reaſon of the delay of the cn 


aforeſaid by * ſaid . S. againſt the ſaid 4. 
of and upon the premiſſes, u n which | faid writ 


of error the judgment again the {aid M. S. is | 
in 10 


3 00 NG'S 


ell things affirmed, gl Sears to 
us of record'; and cbeteuß on it was ſidered 
in dar ſame court before us at Wefminſer, that 
7+ willow, telict and Jarninifttarthe' of all and 

ingular the goods and chattels, rights and credits, 

which were of and belonging to the fad 7. 4. 

1 the time of his death, may have execution 

apainſt the ſaid W.. for the Lo debt, arid the. 

d ſeveral damages, experices 'and colts; and, 
have you the ſaid monies before us at Fe Am. 
len in Kc. Ithe reciro}, whereſoe ver we ſhall 

10 in Englaiid,, to render #4 the ai 

fot her Ki debr, 15 ges, experices {40g colts;. 
ind have” you thete l. wiſe at me 
A Witneſs, LEP 979 2 to 


4 * 54 ,. of + 


Mi 38. 1 9 D109; 1% | * £41 | at 85 A . gas 
x 5 
1 tellatary” non amitiis bel felis: in debt, 


. a judgment in C. E. affirmed an a wk 
error in the King's Bencb. 


7 5 the ſceond, I. Se. 6 the Geric iS 


ks , Weng . 7 lately com- 

19 0 our ſhert $ of London, that of the goods 

900 ms late of Windſor, in your . 
8 js their bailiwick, *hey ſhould 

ILY unds, v whi 5 

EN 1 10 1 Gur cou Fete d | 
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en A: ces mon 
191 at 7 fo £ 


efovered a Jainſt bim for. 
her damage 5 oP 115 e as. well. b 


reaſon of bs not per 557 5 a certain Felt 
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3 H. 7. e. 10. 


| days from the = of St. Martin now laſt 


The preſent Practice of the 

the inſpection of the record and ꝓroceedi 
thereupon (which we lately cauſed to be broy 
into our court before us at Weſtminſter, with cer. 
tain cauſes of error, and which in our fame 
court before us 1s in all things affirmed), now 
remaining in our court before us, it appears to 
us of record; and alſo pounds, which 
were awarded to the faid in our ſame 
court before us, according tg the form of the 
ſtatute in that caſe made and provided, for her 
damages, expences and coſts, which ſhe ſuſtained 
by reaſon of the delay of the execution of the 
ſaid judgment, by means of proſecuting our 
ſaid writ for correcting errors, ſued out by the 
ſaid ' aforeſaid, of and upon the pre 
miſſes, whereof the ſaid is convicted, a 
appears to us likewiſe of record; and that they 
ſhould have thoſe monies before us in fifteen 


whereſoever we ſhould then be in England, to 
render to the ſaid for her ſaid da- 


mages, expences and coſts ; and our faid ſheriff 


of London at that day returned to us, that the 
within named had no goods or chatten 
in their bailiwick, 8 the within written 
damages, expences and coſts, or any thereof, 
could be — or levied; e on the 
behalf of the ſaid it is ſufficiently teſti- 
fied in our ſame court before us, that the faid 
hath ſufficient goods and chattels in 
your bailiwick, whereof the ſaid damages, ex- 
pences and coſts, may be cauſed to be made 
and levied ; wherefore we command you, that 
you do not ar by * of any liberty within 
your county, but that you enter therein, 4 
of the goods and chattels of the ſaid 

in your bailiwick, you cauſe to be made 


Court of Kinc's BEN. 
pounds and ſmillings, for the ſaid da- 
mages, expences and coſts; and have you thoſe 
monies before us on the octave of St. Hilary, 
whereſoever we ſhall then be in England, to be 
rendered to the ſaid for her ſaid da- 
mages, expences and coſts; and have you alſo 
there at the ſame time this writ. Witneſs, Sc. 


A feli facias for reflitution, on the reverſal 
F judgment on 4 writ of error. 


GEORGE, Ec. to the ſheriff of 
greeting. Whereas A. B. lately in our 

court (that is to ſay), in the term of 

in the year of our reign, before 

knight, and his brethren our juſtices of the 

Common Bench at Weſtminſter, by our writ, 


4 


and by the judgment of the ſame court, reco- 


vered againſt C. D. late of, Sc. and M. his 
wife, E. F. late of, &c, G. H. late of, Sc. 

unds, which in our ſaid court of 
Common Bench at Veſtminſter were awarded to 
the ſaid 4. for his damages, which he had ſuſ- 
tained by reaſon of certain treſpaſſes committed 
againſt the ſaid A. by the ſaid C M. E. and G. 
with force and arms againſt our peace at 


aforeſaid, whereof they are convicted, as by 
the inſpection of the record and proceedings / 


thereof (which we lately cauſed to be brought 
into our court before us at Vytminſter, with 
certain cauſes for correcting errors in the ſame), 
it appears to us of recor : And whereas we, 
by reaſon of divers errors in the ſaid record 


and proceedings aforeſaid, and alſo in giving 


the ſaid judgment, have reverſed and totally 
annulled the judgment aforeſaid, It is conſidered 
45 Q 4 = 
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* 


in our ſame court before us at Weſtminſter afore. 
ſaid, that the ſaid = M. E. and G. be r ored tg 


. 


fon of the ſaid judgment; and. for that the {ad 


A. ſued out his execution upon the, ſaid judg. 
ment, and they the ſaid C. M. E. and G. were 
thereupon taken in execution for the ſame, and 
detained in priſon, until payment was made 
unto the ſaid A. of the ſaid _ pounds: 
Therefore we command you, that of the goods 


and chattels of the ſaid A. in your bailiwick, 


you cauſe to be made the ſaid - pounds; 
and have you. thoſe monies before us at Weſt 
minſter, &c. (the day of the return), to reſtoretg 
the ſaid C. M. E. and G. the ſaid pounds, 
awarded to them by our ſaid court as aforefat 
upon the reverſal of the ſaid judgment and 
have you there at the ſame time this writ, 
Witneſs, Se. "I. SE 
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GEORGE the ſecond, Se. Whereas 4.8, 
— lately in our court before us at Heſtminſtery 


by bill without our writ,. and by the judgment 
of the ſame court, recovered againſt C. D. 


pounds of debt, and alſo 40 f 


his damages, which he ſuſtained as well by 
means of the detaining the ſaid debt, as for his 
colts and charges by him-about his ſuit in that 


behalf expended ; wherefore the ſaid C. D. was 
convicted, as appears to us of record; and af- 


terwards the ſaid A. B. came in our court before 
us, and choſe (a) all the goods and chattels of 
the ſaid C. D. except the oxen and beaſts of his 
plougp, and alſo à moiety of all and * 


evo oo ou: =-002coT7 


—— 


a«-es -—@® =” NR ..&4 


* q ” on 4 
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the lands and tenements of the ſaid C. D. in 
your bailiwick, to be delivered according to 


the form of the ſtatute in that caſe made ane 


provided, and until the ſaid debt and damages 
ſhould . be thercupon fully levied: We there- 
fore command you, that all the goods and 


chattels of the ſaid C. D. in-your bailiwick;» ex- 
cept the oxen _ of his plough, and alſo 

all the lands and tenements of the 
fad C. D. in your bailiwick ; whereof the ſaid 
C.D. on the * day of on Whik 
day the ſaid judgment was given, or ever a-. 
terwards, was ſeized, you cauſe to be delivered 
without delay to the ſaid A. B. by Fr 1 
5 , 
chattels as his proper goods and chattels; and © 


a moiety of all 


price and extent, to hold the ſaid good 


alſo to hold the moiety of the ſaid lands and 
tnements as his free tenement. to him and his 
ſigns, according to the form of the ſaid ſta- 
tute; until the ſaid debt and damages ſhall be 
thereof fully levied ; and that you make a; 


pear to us at Weſtminſter, ON... next after 5 
| under the ſeal and ſeals of them by * 


whoſe oath you ſhall make the ſaid extent a 


appraiſement, in what manner you ſhall. have 
executed this our writ; and that you have there 


then this writ. Witneſs, Sc. ES 
Iddorſe the attorney's name. nn 
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Al ue Q entering iſles and judgments SY 
En om" © The entry on the roll begins thus: 


2. As yet of Hilary term. Witneſs Sir 
wth « lacks: . tnight [naming the chief juſtice e] 
margin of an 0 2 
inch at leaſt, and a convenient diſtance at the top Ii. e. about niach 
the breadth of the roll], for binding up the ſame ; and at the bottom i 
about an inch and an half}, that the writing be not rubbed. Rule Hil 
2657. Every , of an incipitur EIS 
before ſuch j 8 1 at 
— 


— 4. B puts in lis place K K. 1 
eme againſt C. D. in a plea of treſpaſs on 
( Nete; the caſe (5), according as the action is; and if 
Rule E. the defendant be deſcribed by an alias diff in 

4 Jac. of the declaration, or he or the plaintiff be an exe- 
attorney for > Cutor or adminiſtrator, they muſt be ſo mentioned 


plain and in the warrant, 1 


ought to be eee eee before the eu of te ju 
ment, * 0 


Middleſex, C. D. puts in his place B. R. bis 
attorney, at the ſuit of the {aid A. B. in the plea 
aforeſaid. 


is Middleſex, Be it 3 that in the 
de. term of, Ec. laſt paſt, before our lord the king 
75 at Weſtminſter, came A. B. by R. S. his attor- 
ney, and brought into the court of our faid 

is of 
lord the king then there his bill againſt C. D. 
being in the cuſtody of the marſhal of the Mur 


fois 


— 


Court of Kine 8 Hor 


of our ſaid lord the king before the 
_— 
action is] 3 and + 


\ 


2.2 of a plea of treſpaſs 


- Wh paſs and aſſault, or A as 
dere are pledges of Tralecutl to wit, Fobn:- 
Doe and Richard Roe; which bill follows in theſe. 
vords, to wit, London, to wit, A. B. complains 
of C. D. being in guſtody of, Sc. [So ſet forth 
the declaration in bac verbs] z leaving out the R 
peg to proſecute, becauſe they are nome | = 
before | | 


Then on a new line you write the imparlance 


thus : 

And now at this day (that is toſay),on next 
iter, Ge. [the firſt day of the term the iſſue is 
of], in this ſame term, until which day the faid 
C. D. had licence to imparle to the aid bill, 
and then to anſwer, c. came before our lord the. 
king at Veſtminſter, as well the ſaid A. * 1 his 
attorney aforeſaid, as the ſaid C. D. by B. R. 
his attorney; and the ſaid C. B. defends the 
force and injury, when, Sc. and ſays, that [here 
inſert the plea] ; and of this he puts himſelf. 

the country, and the faid A. B. does the Want of a 

12 Therefore let a jury thereupon come b. * 
fore our lord the king at Weſtminſter, on _—_—_ 
next after [ſame day in the term the iſſue M. 126. 1. 
is of, and before the day of trial], who are in Ser. 641. x 
ro-wiſe a. kin either to the nid. A. B or the ſaid 
C. D. to take cognizance, upon their oath, of 
the whole truth of the premiſſes, becauſe as 
well the ſaid C. D. as the ſaid A. B. have pu 
themſelves upon that jury. The ſame day 


bende Fee dard the ame plac. 


Audis, 


WP” 23 "IT 4 n 


Wale n 


The preſent 


ais 608 bd nid oa hie £13) woe wu whe 

Memorandum, Mer, wit, Be it Petite” chat on Ml 

; where the de- get y ite, Se. [the firſt day of the FRY , 
Free in this Tathe/ Fett, Ee out lord che king u 


— bee "Earn e B. by K. A. his ran ko 
to the court of our ſaid lotd i ; 
king hs there his certain Bill againſt CD, Ml ® 
455 in ehe cuſtody 18 in the other pfece. Wl f. 
r 
No imparlance, but after your declaration 
enter the plea on 4 new Tine, thus: 
And the ſaid C. D. by B. R. his attorney, 
comes and defends the force and injury, 8 
&c. and ſays, Sc. as before. 5 47 


11 it be a judgment on a verdict % you wed 

the end of the fue ; and chen 8⁰ on thug ane 
new line. 

Afterwards the proceſs being continued be 
tween the parties aforeſaid of the plea afore: 
ſaid, by the jury being reſpited between them 

12 before our lord the king at We/tminſter, untl 
a So xt after lte return of the 

a, ge (a ) then next following, unleſs the 

WI 375 king“ 8 right't truſty and well beloved Sir 
unleſs he "knight, his Hef uſtice, . affi igned to hold pleas 

- Juſtices of out Wine the 1 kimſelf, ſhall firſt; come on 
lord the king + day of N at the 
5 Gba 65 's "of the city of London, according 
ſizes in the to the form of the ſtatute in ſuch, caſe, 
county afore- and provided, for default of the j jurors, becauſe 
faid, ſhall firſt none of them did appear; at which day, before 
(4) If at the the lord the King at Veſtminſter the aforeſaid 
 aflizes, the AH. B. comes by the ſaid R. S. his attorney afore- 
— they are ſaad; and the ſaid chief juſtice (c), before 


eld at. 
(e) The (aid juſtices of our lord the king. 


4a qa. © 8 © 7 


a — — 


whom 


Court of KN RN,! 287 
om the ſaid iſſug was tried, ſeng hither his 
N (a) record had ft es reg d won 
Afterwards, that is to ſay, on, the day aud 
at the place within captained, before dir 
knight, (3) the chief juſtice, wighin written (4) R. 4. 

20 0 | being aſſociated unto the ſaid knight. one 
chief juſtice by force of the ſtatute in that caſe Agate. ma | 
mace and provided, came the within aamed A B. the king's ex- | 4 
by his attorney within contained, and the within chequer, and ; 
named Ca P. although ſolemnly required. Game . N. one of | 
not, but made default. Therefore let. te jurors „nr fd e. 
of the Jury . within mentioned be taken againk king, afiigned ; 
him by . default; and the jurors of that jury to hold pleas 
having, been ſummoned came, to; wit, (Here before the 
name the jury, beginning with, the, firſt that Fins nie. 
was ſworn), who, being choſen, tried and ſworn lord the king, 
tg) declare the truth of the iſſue within con- afligned to 
ined, upon their oaths ſay, (c)q that the within keep the aſ- 
wned C. H. did undertake in manner and form fad in the f 
4 the within named A. B. within complains a 
againſt him, and aſſeſs the damages of the ſaid force of the 
4. B. by occaſion. of the not performing the ftatute, &c. 
promiſes, and undertakings, within, mentioned, 2m the 
orer and above his. colts and charges by him . _— 
about his ſuit | in this behalf expended (d), do (c) Verdict 
ad nd for thoſe: coſts and charges v0 for the plain- 
It is therefore conſidered, that the tiff on un 4. 
lad 4 B. do (e) recover againſt the ſaid C. Ne, 
tis ſaid damages, by the ſaid jury. in form afore- 1 


(a) Their 
poſftea. 


? 
j 
) 


you ſet down 
kid aſſeſſed; and alſo for bis coſts and in the mar- 
al "I" ed. thus: J 3 j keel hp $5 - when 
ent was ſigned, thus: judgment d the day 1759. 

e The Fart , der the plaintiff Sul recover, inſtead of A 
'ycover. And after error; the court amended it as the ir ien of the 
Clerk. F. 13 CG. 2. Blakey v. Birmingham Str, 1132 
The jodgwent in Hreland was, that the plaintiff all recover; and upon 
error it was amended to db recover, on the, authority of the above caſe. 

56. ra 


U 


1 14 G. 2, Slicer V. en, Str. 11 
charges 


* 


* The reer Piciteof the 


by the court of our faid lord the ki 
no here adjudged of increaſe to the ſaid 4 
by his aſſent, which damages in che + 
amount to and tit che bid L. be 


| 222. Sf. 
HE? 302, Hec3ch Lee and Au 


10 gaben BY in as; and 
fam pleaded, inſtead of ſaying, and tha 
& the ſaid C. be in mercy, c. you ſay, */and 
that the ſaid C. be taken, Sc.“ and © fa 
in the margin. But note, by the fat. 4&; 
Amn. c. 16, all faults in judgments by defaul, 
as well as by verdi (except the want of a 
original writ or bill, or warrants of attorney] 
are cured ; therefore the not entering the word 
miſericordia or capiatur, or putting the obe far 
the other, is not error, becauſe by the fat. 16 
ore c. 8. thoſe faults are cured alt 


If the cauſe be not tried within the tenm ben 
after the term in which the iſſue was jo 
then you continue the venire on the roll by ti 
non miſit breve; as ſuppoſe an iſſue joined in 
Hil. and tried in the ſitting after Zaſter, after 
the words © the ſame day [the return of the 
«. firſt venire ſome day in Hilary], is given to 
« the parties aforeſaid at the ſame place,” Ly 
« at which day before our — py 
* Weſtminſter came the partic aforeſai 
if <©« attornies aforeſaid ; and the ſheriffs 115 
2 0 & Jon did not return the ſaid, writ, nor did the) 
_ « do any thing thereupon ; therefore let a Jurys 
« 25 before, come our lord the king 4 


2 dert after l 


upon ung 


2 © => S © £© £7 


7 - 
" y — 


4 Kine's — 


« {the firſt day of Eater term]. . 


« wiſe a· kin either to the ſaid A. B. or to the 
44 ſaid C. D. to take cognizance, upon their 
« oath, of the whole truth of the premiſſes, 
« becauſe as well the ſaid C. D. as the ſaid A. hs 
have put themſelves upon pb le Ys 
« fame day — de be 
« the ſame erwards 
ge ape — Redd of as 
ry being reſpited 


. aforeſaid, by the ju 

ween 5 50 our' led the ling 
« Weſtminſter, until 24 next after 
« (he firſt day of Trinity term being the retum 
« of the diffringas), then next following, unleſs 
5s hing3 gh analy; Sc.“ as before. 12 


tyeen the term in which your iſſue is joined, 


awarding venires on the rail from term to term, 
on the ſuggeſtion that the ſheriff does not re- 
tum the writs to the term the diſtringas is ſued 
out in, which ſhould hear ne of"the 


wanne, 


Judgment againſt the ſaid defendant on ver- 
oy a the fil 4 


T is therefore conſidered, that the faid 4. 
recover againſt the ſaid B. his ſaid debt, and 
the aforeſaid s by the ſaid jury in form 
aforeſaid aſſeſſed; and alſo pounds for his 


ew — | L — — 22 ** 


laid 4. by his aſſent; which damages in the 
Whole amount to pounds, Co. 


. ſhould en . 


and the term in which it is tried, you continue 


coſts and charges, by the court of our ſaid lord 
the king now here adjudged of increaſe to the 


WY Judgment 
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Sulement. a an Ame in abatenent to 
Sumi 9005 10 declaration? ©: to U 


— = 


a L | e rt 9119 Illo 28 un 22 4b 
(DME and delend ce fore and in 
and pray judgment of the ſaid declaratich 


becauſe they ſay, that the ſaid declaration 
matter contained therein are not ſufficient j 
law to mai ſaid action againſt them th 
ſaid B, and C to which ſaid declaration they th! 
ſaid B. and C. have no need, nor are the 
obliged by the lawof the land) to anſwer: Ant 
chis they are ready to verify: Wherefort f 
want of a ſufficient: declaration in this caſe; ith; 
ſaid B. and C. pray judgment of the ſaid dec 
ration, and that the ſaid declaration ma. be 


quaſhed, ah 100 2 * in an I No 7 


| * , 4 #4 +4. 4 —_ 
195] $2.2 15 * C 29177 i 3 57 | Þ & 001 . { i 6 


; WY 


mn ee cook ee e goin 
70 | b 01 8 
| e e e 


21 1 25 '3 6 3 * Tok FT. 043} 27 


ND the ſaid A. D. and E. fir that th 
L ſaid deelaration, - and the matter ther 
contained, are ſufficient in the la for them ii 

ſaid A. Sc. to maintain their ſaid action againſt 

the ſaid B. and C. which ſaid declaration, and 

the matter therein contained, the {aid A. D und 

| E. are ready to verify and prove, as the court, 

| Cc. Wherefore for that the ſaid B. and C do 
| not deny the ſaid matter in the ſaid declaratſot, 
nor make any anſwer thereto, the ſaid A &. 

pray judgment and their damages, by occaſion 

of the premiſſes, to be ahudges to them, & 

Continuance and becauſe the court of our ſaid lord the king 
by Curia ad- nowhere is not yet adviſed, what judgmeßt u 
* e of and concerning the premiſſes, 2125 ' 
given | to the ſaid parties, that they be before 


— w2<_ cs" ep 


Our 


Court of KIxo's Bxxch. I 241 


our lord the king at Weſtminſter on 

next after co hear their judg- 
ment thereon, becauſe the ſaid court of our 
(aid lord the king now here is not yet adviſed 
thereof ; at which day, befote our ſaid lord the | 
king at Weſtminſter, came the ſaid parties by "4 
cheir attornies aforeſaid; upon which all and | 
ſingular the ſaid premiſſes being ſeen, and by | 
the court of our ſaid lord the king now. here Interlocutory 
underſtood and conſidered, and mature deli- gd 
beration being had thereupon, it appears to the * 
court of our ſaid lord the king now here, that 
the ſaid declaration, and the matter therein 
contained, are ſufficient in law for them the ſaid | 
AD. and E. to maintain thei? ſaid action againſt After error in 
the ſaid B. and C. wherefore the ſaid A. Sc. the exchequer 
ought to recover their damages againſt the ſaid B. — _ 
and C. by occaſion of the premiſſes aforeſaid. But ,g — | 
becauſe it is unknown to the court of our ſaid ment, by ad- 
lord the king now here, what damages they the ding the in- 
ſd 4. Ec. have ſuſtained by occaſion of the andi; = 
premiſſes, it is therefore commanded to the ſhe- uu. of 
riff of Middleſex, that by the oath of twelve the wric of / 
good and lawful men of his bailiwick, he dili- inquiry, iz. 
gently inquire what damages they the 1aid A. l the plain- 


Er. have ſuſtained, as well by occaſion of the T 92% 


premiſſes, as for their coſts and charges by them — 
about their ſuit in this behalf expended ; and gala, the de- 
that he ſend the inquiſition, which, Sc. to our /#ndart. Hil. 
lord the king at Weſtminſter on next after J6 4 * 1 1 
under the ſeal, Sc. and the ſeals, Sc. Slilarey, Str. 


together with the writ of our ſaid lord the king, 1182. 


to him thereupon directed, Sc. The ſame day 
is given to the ſaid A. D. and E. at the ſame 


place, Sc. At which day, before our lord the 
king at Weſtminſter, come the ſaid A. c. 
Vo. I. PaRT I. R For 
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| CU Yo 8 2% BOILA "3514 it * 
The return of . For an entry of the return of an inquiry, and 
the inquiry. final judgment thereon, fee. p. 246. 


pry DTC 1. 5 011 ee enn e N 
Note; You Ju dg, nent by .CO gnovit actionem et damn: 
enter judg- 70. ſave the expence of a writ of inquity (4), 
ments with- | | OW. p 1 nn : 
ext trial upon the like rolls as judgments by trial and verdict; and youths 
enter CY the very ſame 2 but then remember to Ave, 
between the end of one judgment, and the beginning of anathe 
judgment, to enter comnittiturs (Which is when defendant is charged in th 
king's bench priſon), and ſatisfactiors acknowl upon record, and ſuch 
other matters as may occaſionally follow each judgment. . CJ. part, 
9. 122, 123. When the judgment is confeſſed, &c. the fame term the 
declaration is of, there is no imparlante entered on the roll. () If de 
fendant, after declaration, gives ' judgnient by confeſſion to ſave the chars 
of an inquiry, the ſame is done by under-writing the declaration thus: 
I acknowlege this action, and that plaintiff bath ſuſtained damages o 
pounds, [ſo that execution be ſtaid until the day of next 11 
Dated 9 Feb. 1750. WEIL FAA Gt 
If a cefſet executis were for à year after the judgment, yet plaintif 
within the next year after may take obt execution without a /ci. fa, 
then I think the et executio ſhould be entered on the roll as above; 
concerning this make inquiry. 5 e 
If on a bond, ſay, cannot deny but that the ſaid bond is his deed; nit 
but that he owes to the ſaid A. the ſaid pounds, in ſuch manner 
and form as the ſaid 4, above complains againſt him: Therefore, Gt. 
Note; Coſts upon a bond on judgment by confeſſion, Cc. only 634. de. 
cauſe the plaintiff may take more equitable coſts out of the penalty). 


* 


8 


1 


AY the ſaid B. C. by D. E. his attorney, 
1 comes and defends the force and injury, 
when, Cc. and ſaith, that he cannot deny the 
ſaid” action of the ſaid A. nor but that he the 
ſaid B. undertook in manner and form as the 
ſaid A. above complains againſt him; nor allo 
but that the ſaid A. has ſuſtained damages by 
- occalion of the not performing the ſaid promiſes 
and undertakings to. pounds, as the ſaid 
A. has by his declaration above,ſuppoſed z and 
upon this the ſaid A. prays judgment, and 3 


. Court of, King's Be 1 243 | 


ſaid Jamages ſo halo together with his 
coſts and charges 4 0 him about his ſuit in this 
behalf expended, to be adjudged to bim, Sc. 
Therefore it: is con dered, that the ſaic J. do Judgment 
recover _— the Haid B. his ſaid damages ligned the 


unds above. .acknowleged z 3 * 
0 0 dee e de Rolle tha ER 


charges by the court of our Taid Ne the Kin 

wy here adjudged by his aſſent; -% which þ had | 
ages in- the whole amount 0 

25 be the — 4 in mercy, &c, 8 E > _ 


lun 201 vi 21550 12113 1797 


ND ot faid . by 8.5 1 attorney ; 
vv comes and def Za 4 force anc 07 
When, c. and the fad 7 Prays, th bat ch e faid 
'F. may anſwer to his ch - ſail FA $ declaration ; 
whereupon the ſaid —— of the ſaid B. ſays, 
that he is not informed [or inſtructed], by the 
ſaid, B. to give any anſwer for him;to- the ſaid 
4. in the premiſſes; nor doth he ſay any thing 
in bar or denial of the. faid action of the faid A. 
dy which the ſaid A remains therein undefended 
againſt the ſaid C. Sc. Therefore it is, con- ſadgwekt 
ſidered, that the ſaid A. do recover againſt, the Gyuco in 
ſaid B. his ſaid debt, and: alſo for his day of 
| damages which he has ſultained,. 8 well. by oc- 1759. 
cahon of: the detaining that debt, as for his coſts 
and charges s by him about his ſuit in this behalf 
expended by che court of our ſaid· lord the king 
Dow here; adjudged to the ſaid A. by his ples 
and the ſaid B. in mercy Se. 2 ＋ 89900 Mercy. 


R 2 25 Nil 


See Lilh's 
Ent. 473. 
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Nil TY: in debt m the * term with th 
declaration, 


A2 the ſaid C. in his proper pury comes 
and defends the force and injury,. when, 
Sc. and prays licence to imparle to the ſaid bill; 
and it is given to him, Cc. and upon this x 
day is given to the parties aforeſaid before our 
lord the king at Weſtminſter, until nen 
term after (the day the rule to plead is out), to 
wit, to the ſaid C. to im 5 and then to an- 
ſwer, &c. At which day before our lord the king 
at Weſtminſter comes the ſaid A. by his attorney 
aforeſaid ; and the ſaid C. at that day, though ſo- 
lemnly required, comes not, nor does he fy 
any thing in bar or precluſion of the ſaid action 
of the ſaid A. by which, Se. (as in the lit 


a r p. 243. to the end). 


Nil dicit in debt with an inporlnce 5 


| AND now at this day (to wit), on 


next after (the firſt day 4 the 
term the judgment is entered of), in this ſame 
term, until which day the ſaid C. D. had licence 
to imparle to the ſaid bill, and then to anſwer 


thereunto, &c. comes before our lord"the king 
at Weſtminſter the ſaid A. B. by his attorney afore- 
ſaid, and the ſaid C. D. although at the ſame 


day ſolemnly required,” comes not, nor does he 
ſay any thing in bar or precluſion of, &c- 0 


25 before p. 243. to the end). 


" | j 


1 


Court of King's Bexca. 


4... » declaration. 

ND the ſaid E. by his attorney, 
comes and defends the force and injury, 
when, Sc. and the ſaid A. Na that the ſaid 
E. may anſwer to his fai 
upon this the ſaid E. prays licence to imparle to 
the ſaid bill of the ſaid Abraham, until 


next after (the day the rule to plead is * 


out), and it is granted to him, &c. The ſame day 
is given to the faid A. at the ſame place, Ec. 
At which day before our lord the king at Ve- 
minfer comes the ſaid A. by his attorney afore- 
ſaid; and the faid E. at that day, though ſo- 
lemnly required to anſwer, came not, nor does 
he ſay any thing in bar or precluſion of the ſaid 
action of the faid A by which the ſaid A. re- 
mains therein undefended againſt him, &c. for 
which the ſaid 4. ought to recover againſt the 
ſaid E. his damages by occaſion of the pre- 
miſſes ; but becauſe it is unknown to the court 
of our lord the king now here, what damages 
the ſaid A. has ſuſtained in this caſe by the oc- 


Nil dicit in caſe of the ſame term with the 


declaration; and 


N 


caſion aforeſaid; It is therefore commanded to Inqduim 


the ſheriff, that by the oath of twelve good and 
lawful men of his bailiwick, he diligently m- 
quire what damages the faid A. has ſuſtained, 
as well by the occaſion of the premiſſes, as for 
his coſts and charges by him about his ſuit in 
this behalf expended ; and that he fend the in- 
quiſition, which he ſhall-thereupon take, to our 

lord the king at Weſtminſter on next after 
| (the return), under his ſeal, and the 


ſeals of thoſe by whaſe oath he ſhall take the 
R 3 {aid 


s r 
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faid inquiſition, together with the writ of our 
ſaid lord the king to him thereupon directed, 

The ſame day is 1 to the ſaid A. at the Tame 
Tze return place. At which day, before our lord the king 
of the writ of ar Meſiminſter, came the ſaid A. by his attomey 
inquiry. aforeſaid; and the ſheriff,, to wit, * elg; 
as ſheriff of the ſaid county of returned 
a certain inquiſition taken before him at 
in the ſaid county of on the 

day of in the year of the reigh of 
our ſovereign lord George the ſecond now king 
of Great Britain, as by the oath of twelve 
good and lawful men of his bailiwick, by 
which it is found, that _ ſaid A. has ſuſtained 
damages by occalion of the premiſſes, over and 
above his. coſts and charges by him about his 

ſuit in this behalf expended 1 Rang 

and for thoſe coſts and charges to forty ſhill 
Judgment Therefore it is conſidered, that the faid 4 0 
pgned, &c. recover againſt the ſaid E. his damages afore- 
aid, by the. ſaid inquiſition above found; aud 
F alſo pounds, Sc. for his ſaid coſts and 
charges by. the court of our ſaid lord the king 
now here adjudged of increaſe td the ſaid 4, 
by his aſſent; which damages in the whole 

* amount to And the ſaid E. 

Merey. in mercy, Oc. 


N il dicit in caſe with an in parle, | 

ND now at this day, to wit, on 
next after (the firſt day of the 
term the judgment is entered of), in the ſame 
day, to which day the ſaid C. D. had licence 20 
imparle to the ſaid bill, and then to anſwer, Ec. 
pefore our lord the king at Weſtminſter, * 3 


Court of King's BENE. 


A. B. comes hy his attorney aforeſaid, and prays, 
that the ſaid C. D. may anſwer his ſaid declara- 
tion; and the faid C. D. although at that day 
ſolemnly required, comes not, nor does he ſay 
any thing in bar or Precluſion of the faid action, 
by which the faid A. B. remains thereof unde- 
fended againſt him, for which the ſaid A. B. 
ought to recover againſt the ſaid C. D. his da- 
mages by occaſion of the premiſſes . But becauſe, 


Cc. (as before, p. 245). 


* If in treſpaſs, you ſay, by occaſion of the 


ſaid treſpaſs. T 
If in aflault, by occafion of the ſaid treſpaſs 
and aſſault. > DI. 284 | 


If in treſpaſs, aſſault and impriſooment, by « 


occaſion of the ſaid treſpaſs, aſſault and impri- 
If in covenant, by occaſion of breaking the ſaid 
STE. 8 


Non ſum informatus in caſe. 


A ND the ſaid C. by J. C. his attorney, comes 
11 and defends the force and injury, when, 
Ec. and the ſaid A. prays, that the ſaid C. may 
anſwer to his the ſaid A. s declaration; whereupon 
the ſaid attorney ſays, that he is not inſtructed 
by the faid C. his client to give any anſwer for 
him to the ſaid A. in the premiſſes, nor doth he 
ſay any thing in bar or denial of the ſaid A. 


action; whereby the ſaid A. remains therein 


undefended by the ſaid C. for which cauſe the 
ſaid A. ought to recover, c. f 
If in aſſumpſit, then thus: 
Ought to recover his damages againſt the 
ſaid C. by reaſon of his not performing his ſid 
0 N el Promiſes 
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promiſes and undertakings ; but becauſe his fad 
majeſty's court now here before the king him. 
| ſelf know not what damages, Sc. 

If in treſpaſs, then, by reaſon of the treſpak 
aforeſaid, or treſpaſs and aſſault, as the caſe ig, 
If it be in debt, then thus ; | 
When you come to the words remains tber 
undefended, you ſay, inſtead of the words fy 
which cauſe the ſaid A. ought to recover, &c. 

therefore it is adjudged, &r. | 


Non ſum informatus 70 the firſt promiſe, and 
i ue on the ſecond with à unica taxatio, 


+ A ND the ſaid C. by R. S. his attorney, 
comes and defends the force and injury, 
when, Sc. And as to the firſt promiſe and un- 
dertaking mentioned in the faid declaration, the 
ſaid attorney ſaith, that he is not inſtructed by 
the ſaid C. to give any anſwer for him the ſaid 
C. to the complaint of the ſaid A. and ſays no- 

thing more thereto; whereby the ſaid A. remains 
undefended by the ſaid C. for which cauſe the 

ſaid A. ought to recover againſt the ſaid C. his 

ſaid damages occaſioned by the non-performance 

of the ſaid firſt promiſe mentioned in the faid 
declaration; and as to the ſaid ſecond promiſe 
mentioned in the ſaid declaration, the ſaid (. 

ſaith, that he did not undertake in ſuch manner 

and form as the ſaid A. hath above complained 

againſt him; and of this he puts himſelf upon 

the country, and the ſaid A. doth likewiſe the 

ſame ; and becauſe it is convenient and neceſſary, 

Unica 1axativ. that there ſhould be only one taxation of the da- 
mages occaſioned by reaſon of the premiſſes, 

- - therefore let the writ of inquiry of damages 4 


Se SSS 
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ill the iſſue above joined between the ſaid pa. 
ties be determined? therefore as well to try the 
id iſſue joined between the ſaid parties, as to 


q 


1, 


in that behalf, the ſheriff is commanded, &c.. 


_ miſirators. 


AY they cannot deny, but that the ſaid bond 
8 is the deed of the ſaid G. nor but that they 
detain from the ſaid H. the ſaid pounds, 
in ſuch manner and form as the ſaid H. above 
complains againſt them; therefore it is adjudged 
(as above); and alſo for his damages which he hath 
ſuſtained, as well occaſioned by the detaining of 
bis faid debt, as for his 

out by him in proſecuting this ſuit, awarded by 
this court to the ſaid H. with his conſent to be 
levied of the goods and chattels in their hands 
unadminiftered, which were the ſaid G.'s at the 
time of his death, if they have ſo much in their 
hands unadminiſtered, and if they have not 


be levied of the proper goods and chattels of the 
ſaid 4. and 3. And the ſaid A. and B. in 
mercy, Se. | b..3 


dement of ers in futuro, er Pier ad- 
q | aint pleaded. 1 8 


ND the faid 4. and B. inaſmuch as the 
ſaid E. by her plea doth not deny, but 

that the ſaid writing obligatory is the deed of 
the ſaid C. nor but that the ſaid debt contained 
in the ſame writing is a true and juſt debt yet 
unpaid, and by the ſaid ſubject matter above 
pleaded 


inquire what damages the ſaid C. hath ſuſtained 


Fulgment by. cognovit actionem by. adm 


and coſts laid 


ſo much in their hands, then the ſaid damages to 
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- pleaded by the. ſaid E. ſaith. * in 1 
- denial of the action of the ſaid A. and ry 
that ſhe hath, no goods or chattels in her hang 
unadminiſtered, [which were of the ſaid 7, at th 
time of his death; and for that the ſaid. 4 4 


B. are not yet adviſed but that the plea of th 
ſaid E. may be true, they. pray judgment in 
their ſaid debt by them above demanded; to be 
levied of the goods and chattels which were d 
the ſaid J. at the time of his death, that ſul 
hereafter come to the hands of the ſaid E. to h 
adminiſtered; therefore it is adjudged, that th 
ſaid 4. and B. do recover againſt the ſaid E. hy 
' aid debt, to be. levied of the goods and cha. 
tels which were of the ſaid J. at the time of thi 
death, that ſhall hereafter come to the hands d 
the faid E. to be adminiſtered; and the {aid Z 

in mercy, Sc. 21 F Aan oi I 1.3 | 
Upon plene adminiſtrauit pleaded, the plan 
tiff may immediately take judgment of, aller 
in futuro. And it is uſual for his attorney to 
give defendant's attorney notice thereof, up 

being ſerved with a rule to reply, Cc. 


Judgment by cognovit actionem, where th 
defendant acknowleges damages to 20), 


a nn C. in his proper perſon come 
and defends the force and injury, when, 

Sc. and faith, that he cannot deny the fad 
action of the ſaid A. nor but that he the (ad 
C. undertook: (or made ſuch promiſe) in ſuch 
manner and form as the ſaid A. E 
thereof complained againſt him; nor allo bot 
that the ſaid A. hath ſuſtained damages by reaſon 
of non-performance of the ſaid promiſes . 
1 pmg 


Court of Kixc's BAN. 
mndertakings to 200. as he the ſaid A. hath above 


uppoſed in his declaration; and thereupon the 
ſad A. prays, that the damages ſo acknowleged, 


ogether with his expences and coſts laid out 
bm about his ſuit in this behalf, may be awarde 


o him: Therefore it is adjudged, that the ſaid 
AS do rd . e. faid C. his ſaid da- 
ac 


eged to 207. and alſo 

2 for his ces and coſts, 

awarded by — court of our ſovereign lord. the 
king now here to the ſaid A. by is conſent ; 
which ſaid damages in the whole amount to 
pounds; and the faid C. in ord * 


0 5 
| Dickers. 

Dicketing entries.] Get ads for your „ 
from the 1 Prius office, or from Mr. Heberer 3 
Docket your entties on a piece of unſtamped 
paper; carry them and the tolls to Mr. Child, 
and he will mark the roll and give it you back. 
Pay him 3 5. if the pleadings are paid for be- 


fore, — * to Mr. Tully 46. each watrant, when 
You carry 0 thp-roll. 
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100 J. debt as for coſts. 


debt for 1007. upon bond, be- 
tween A. B. 
otherwiſe called, Se. defendant, 
and for for damages and coſts. ) 


_ defendant. 


well for gol. debt as 635. for 


; Plaintiff, and G. H. defendant. 


The pra Das ofthe 


The firm of the dhe paper. 


NTRIES of 4. B. gentleman, one, &; 
of the term of St. Hilary, in the 
i of the reign of George the ſecond 10 
ing of Great Britain, &c. 
: Witneſs Wm. Lord Meng 


Aba, fir nothing in . 


upon a bond between C. D: aſſignee 

of E. F. eſq; late ſheriff of the 

county of Middleſex, plaintiff, and & Roll 56, 
G. H. otherwiſe called G. H. of, 

Sc. gent. defendant, as well for ö 


London, to wit, ſays nothing in} 


kantig, and C. B. San Rol 


— — 


Lo 


'Gloucefter. Not guilty in 88 15. 
between A. B. plaintiff, and ee bo! 


© ws 


Not informed in debt} 
upon a mutuatus between, &c. as 


Same Roll, 
_ — 
Middleſex. Non profs i in debt for} 


want of areplication, between C. D. | 
widow, adminiſtratrix of E. F. Roll 61. 


7? wn es 2 = mr ww. 
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— Entry of a 4 in dabe, 
iefendant, As well br 0 


acht as for coſts. 1 Tt 
— [ſue of nul tie! n! in 


caſe, between A. B. plaintiff, and 
(b. defendant. 5 Bede” 


—— 


1 . 
' * * e 4 4 


4 , 
x 
. oy * * 
2 , \* "T3 « * A 4 ” 5 " N 
0 T E. £19591 4 40 de. 
> « #4 . 6+, | 


For the doggeting and better eg of 
judgments, ſee fat. 48 WM c. 20 : 


"Rolls wh, N 4 * v 
x | 


When to be carried in.] No plea roll to be 
filed after the end of the next 1 following 
that which it ought to be filed of, unleſs by a 
rule of court. Rule Mich. 9 W. 3. 1100 

The rolls to be brought into the office fairly 
ingroſſed in 4 good full court hand (a), by the (a) Now is 
times limited by former ) rules, that is to? c e 
ſay, the rolls of Trinity, Mich. and Hil. terms, * 13 88 
before the eſſoin day of every ſubſequent term, 5 G. 2. c. 27. 
and the rolls of Eaſter term before the firſt day 6G. 225 
of Trinity term. And no attorney, or any other (9 — * -=ng . 


perſon, ſhall take any numbers, - or file any 
rolls, but the (c) clerks of the chief clerk of 5 e) (4 


this court only. Rule M. 5 Am. \ 
But the cuſtos brevium, by way of indulgence, now! and 


attends the day but one before every term to artornics. 
receive and file rolls. 
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4 N O 'T E S8. 
The fone was 1. The roll of the judgment was kat 
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* . 


Jene he Trin. 17204 and Jockin. but before fr 
Caſe of Need. was miſlaid + loft. Leave, was given to file; 1 
m 


ham v. Gram. yew roll, defendant being dead, and the en: 
2. rs. cutrix conſenting ; for thets being a docqur 
roll was off by if could be ho deceit upon purch alers. 9 20 
the attorney, 2. Evans v. Thomas, Str. 833. * 
ibid. — 

2 a new entry. Hil. 5 C. 2. King ui un 
Bolton. * A 

2. Fudgments not docketed not to affeft jy 
chaſers: See fat. 4 & 5W.& M. c. 20. f 3. 


6a) The urit Scire facias (a). 

of ſcire facias 

was given by the ſtatute of M m. 2. e. 45. Before that ſtatute, if te 

_ had not taken out his execution upon u judgment againſ the 4 
nt within a year and a day, he had no remedy at the common li 


but a new action of debt on his judgment; but now damen 
„ judgment. . 187, 189. 


2. 


12 of reviving 2 judgment by. bei A Bo io 
| annum et diem. Fa 


© i In > caſes a . facias 70 revives Ke 1 

Ilm, ] If execution be not taken. out 90 75 
- . year and a day after judgment. is  obtai 

there muſt "44 ſeire facias ſued out to bert 

the judgment, directed into the county where 

the original action was brought, for it 929 be 

intended, that the party againſt whom the gods 

ment was obtained 1 iohabit ſtill in thi 

county, and execution cannot be taken out be 

fore a ſcire facias is ſued out, and judgment 

thereupon obtained, 1 


. 
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fe p plaintiff g may, at any 7g time with 4 Jr 


155 the /cire facigs, ſue forth ab) xe- 
4155 151 eff Fs wes fp tr on 
which the ire facias, is, gentered ,, week 1 He 
loch not take out execution Within che Year 
15 VION 1 55 PQ ſevived by, 


ende 11 505 dne of Where plain- 
yon ts die, 2 tiff or defen- 

e dant dies aftef 
interloc 
— and 

nt belore final 


Vite 


ction fhall 
ny tha, bein ED 1 he old” thee not abate, but 
1h A 


ment. dee Nature 8 & 9. 10. Se 2 
Prof, Reg. 449 „ ker 1 t 8 . nee n bat 


— he as WrCutdr Et. could nos hahe originally brorgbt, or to load 
the executor, Xe. of a deceaſed deſendant, with an that could not 


ares ot bees AI WE: Star. 8& g 
WR Bo 4 : pen 


\ When a. ſcire facias need wor be fed i 
U, pon a judgment obtained, and all x 
bag if a 7 72 ca. ſa. or tlepit, be taken out 
vithin the year, and returned and awarded upon 
the roll, the ſame may be continued down fro 
term to term to the time of the execution che 
though after the year, and be as effectual ys if 
the 1 had been revived by ſcire factas. 

a ceſſet executio wete for à year aſter 

judgment obtained, yet the plaintiff within tiſe 
next year after may take out execution without 
a ſcire facias, But Q. if the ceſſet executio thould . 
got be entered on the roll? 1 


inks 65 WLAN, We e on an action 


a 


PAYS 


3 Rp! 6 EN eee 


Nen 


Dy pf 


2 * Facias without firſt moving 
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1 the deg brings a writ of error, a 
dons 1 Jaintiff for a year, and then he 
e may take our an execution with 
7 a r. fatias. _ 1 
ee e /Rtayed by injunRion out of 
reel for 2 — a year, the injunction hei 
Git Plaintiff took our execution withoy 
. ſcire facigs. Per Cur' ; We cannot take ng 
tice of the Chancery injunction, and vou migh 
have taken out a writ of execution, and cont 
nued it by vicecomet non miſit brive. A 
= quia improvide was awarded to the Execy: 
tion. Salt. 322. 


1 1298 1 


When a Kite Bei may 72 ont of 
- and when not without leave.) A writ of ſe 
Facias after a year and 4 day may be had g 
ainſt the defendant, without motiom 
the judgment be of ten years ſtanding 
* — — and no execution has been taken out 
© thereon, the plaintiff cannot ſue out à ſan 
the court, and ob- 
taining a rule for that purpoſe ; and in order th 
obtain ſuch rule, there muſt be an affidaiit 
.made of the debt being unſatisfied; and die 
1 not vacated, and tfut defendant i 


And if the Judgment be above ſeven yeh 


WI plaintiff cannot have a ſcire fatias to 
revive, without a motion at the fide-bar. 


If after motion and judgment revived by 


ſeire facias, the defendant dies before execution, 
the plaintiff muſt ſue out a yew ſci, fa. but maj 
have it without motion, for the judgment 
was revived before; * Wt . Salk, 598. 


* 
— 4 „ >» % 
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Of ſuing out ſcire facias to revive, Sc.] Wiite 
it on 4 25, ſtamped piece of parchment; make 
out a præcipe for the office; pay Mr. Heberden 
for ſigning the ſcire facias 13, 8d. ſealer for 
ſealing 7 4. — 

Ordered, that upon the iſſuing of any writ of 
ſcire facias upon any cauſe here in court depend- 
ing, no writ of alias ſcire facias ſhall] thereupon 
iſſue until the i writ of ſcire facias be return- 
able; and if any writ of alias ſcirs facias ſhall 
be ſued out contrary to this rule, then ſuch alias 
ſcire facias ſhall be vojd. Rule T. 8 W. 3. Vide 
galt. 599. 6 Mod. 86. Note; ſcire facias's 
by original are made out by the filazer of the 
county. —— Where two ſcire facias's iſſue, re- 
turnable in different terms; the firf muſt be 
entred of the term wherein it is returnable, and 
an award of the ſecond is ſufficient without ſet- 
ting it forth at length. 


Of teſte and return of ſcire facias to revive, &c.] A ſcire facies 
Every . ſcire facias by original ought to have was teſted 15 
15 days excluſive between the zefte and return, 2 2 
unleſs helped by the fat. 16 Car. 1. c. 6. and unf the 29th, 
13 Car. 2. c. 2. But if the proceedings are by king both the 
bill 15 days incluſive between the teſte of the teſte and re- 


* 


; | r ; : of the 15, days; 
hcient, Salk. 599- Med. Ca. in Law and Eg. 20 — 
227, 30f. But ſee the margin. ſſderation it 

| wards Ye wats eld was held well 
nough, and that there was no difference whether the proceeding was by 
bill or by original; T. 13G. 1. Hicks v. Jones, Str. 765. 


Each fire facias ſhould have ſeven days be- 
tween the teſte and return, and not one ten or 
even, and the other four or five. 8 


Vol. I. Parr I. 8 But 


* 
- . 
* - 
n — — 
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firſt and return of the ſecond ſcire facias are ſuf- turn incluſive 
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| But if one ſcire facias only iſſue, and , 
ſcire feci be returned, the time between the 
teſte and return of che ſcire facias is not ſettled t 

any certain number of days, but muſt lie four 
excluſive in the ſheriff*s office before the return, 
Every writ of alias ſcire facias ſhould bea 
teſte = day of the return of the firſt, unleſ 
See 6 Mad. it be a ſcire facias quare executionem non on : 
£6. writ of error, in which caſe it has been hell 

Salt. 599 not to be neceſſary. 


Of leaving ſcire facias to revive, Oc. with th 
ſheriff.) A ſcire facias to revive muſt lie 4 days 
in the ſheriff's office, as well where a Sos 
is returned as a nichil. M. 4 C. 2. tp y, 
Ma ſon, Str 644. But ſee the following rule, 
very ſcire facias, of which notice gal be 
given to the defendant or defendants named 
in ſuch writ, ſhall be delivered to the ſheriff to 
whom directed, or left at his office four days be- 
fore the return of ſuch writ excluſive of the day on 
which ſuch writ is returnable. Rule E. 5G, 2. 
Every firſt writ of ſcire facias on Which; 
| nichil ſhall be returned, ſhall be delivered to the 
ſheriff, or left in his office four time before the 
return of ſuch writ. Some 
And every writ of ahas ſcire fatias ſhall be 
delivered to the ſheriff, or left in his office fa 
gays excluſive before the return of ſuch writ 
Same Rule. 
And every ſheriff ſhall write or dat on 
every ſcire facias the day of the month * y 
on which the ſame is delivered to him or 
in his office, Same Rule. 


O warning defendant} No time ſettled for 
warning the def * Near the return of 4 
vn 


| [ 
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Coutt of KIxd's BENCH. 
Wit; — But it is faid, if he be ſummoned 


the day before, or even on the day of the return 


of the writ, it is ſufficient. 
NOTE. 


| Union to ſtay proceedings on a ſcire faciat, 


becauſe it was not ſerved till the day before the 
return; ſed per Cur, If it lay four days in the 
office, that is all which is required; the ſum- 
mons may be made any time before the court 
is up on the day of the return. M. 12 G. 1. 
Obrian v. Frazer, 1 Str. 644. ——T. 4 C. 2. 
Bland, v. Perry, it was ſo ruled again, on de- 


Of appearing to the ſeire facias.] If the defend- 

appears to the ſcire facias, and can ſhew 

good cauſe, as a releaſe, ſati faction, or any other 
jaſt cauſe, he may plead it in diſcharge. 


Of return of ſcire facias fo revive, &c. by thy 


* 


5 perf and giving rule to appear and plead.) 


ſheriff return upon the ſcire facias a ſeire 
ect, you give a rule with the clerk of the rules 


defendant does not appear and plead before the 


259 


for the defendant (a) to appear and plead, which (a) Or bail, 
mle is dut in four days exclufive (5); and if the 4 the caſe is. 


(b) Sunday is 
not reckoned 


rule is expired, the plaintiff is intitled to have , day. 


preſent execution. | - rings 
But if the ſheriff return a nibil habet upon the 
ſtire facias, you ſue out an alias ſcire facias, and 
get it returned in_ the ſame manner, and when 
you have two ibils returned, it amounts to a 
ſeire feci, and then the plaintiff, after he has given 
a fule on the alias ſtire facias with the clerk of 
the rules, and the ſame is expired, may enter up 
| 3 judg- 
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Jadgrnent of courſe, and ſue out what executiq 
he pleaſes. EN duly 6 
_ Where the proceedings are not had upon a ſcire 
facias within a year and a day.) If you do not 
proceed upon a ſcire facias within a year and : 
| day after it is taken out, you cannot after that 
proceed upon that writ, but muſt ſue out à ney 
ſcire facias, for the old writ is diſcontinued, 


— 


Venire, diſtringas and jurata.] In the wyain, 
diſtringas and jurata for a trial upon a ſcire fa 
cias, her the words, of a plea of debt or treſpaſs, 
[as the action is] you add theſe words, where- 
upon a ſcire facias, and ſo forth. | 


= — _— — — —-. — - — ——_—_—__ 1 A en ee ee , r 
— 
- 
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| ' How to obtain a Judgment de. bonis proprii 
= - againſt an executor or adminiſtrator.) If you ger 
juagment by default in an action againſt an execu- 
tor or adminiſtrator (which is de bonis of the party 
deceaſed only) the old way was on nulla bona te- 
turned on a fieri facias to iſſue out a writ to the 
ſheriff, to enquire whether the defendant had 
waſted any of the effects of the deceaſed, N 
a devaſtavit returned by inquiſition to proceed by 
ſeire facias for the defendant to ſhew cauſe why 
the plaintiff ſhould not have judgment ge bony 
propriis; to which the defendant might appear 
and plead plene adminiſiravit. But now the fei 
facias, inquiry and ſcire facias are for the ſake of 
expedition made out in one writ.  _ 
But this is not a good way to proceed, whete 
the debt is but ſmall, the plaintiff being allowed 
- nocoſts after the firſt judgment, unleſs the defend- 
ant appears and pleads to the ſcire facias. The 
beſt way therefore is to bring an action of debt 
on the judgment ſuggeſting a devaſtavit. 
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A ſcire 
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A ſcire facias to revive @ judgment in debt = ; wat 
| after a year and a dũ . gir/are made 
| out by the fi- 
(JEORGE the ſecond, Cr. to the ſheriffs of lazer of the 
London, greeting. Whereas A. B. lately Sire Facts \ 
in our court before us at Weſtminſter, by bill not anendeble, 
without our Writ, and by the judgment of the but it muſt be 
ſame" court, recovered againſt C. D. otherwiſe Ae. M. 
called C. D. of &c, — pounds for a debe 7 5% Hillier 
for of a debt] and alſo ——= ſhillings - for .] 
his damages which he ſuſtained, as well by 
means of detaining that debr, as for his coſts and 
charges by him about his ſuit in that behalf 
expended, whereof the ſaid C. D. is convicted, 
as appears to us of record; and now on the be- 
half of the ſaid A. B. we have been informed, 
that, although judgment be thereupon given, yet 
execution for the ſaid debt and damages ſtill 
remains to be made to him; whereupon the ſaid 
4. B. hath humbly beſought us to provide him 
proper relief in this caſez and we being deſirous, 
that what is right and juſt ſhould be done on 
this occaſion, command you, that by good and 
lawful men of your bailiwick you cauſe it to be 
known to the ſaid C. that he be before us at 
Wikminfter on —— next after Sc. to ſhew if he 
has or knows of any thing to ſay for himſelf 
why the ſaid A. ought not to have his execution 
againſt him for the ſaid debt and damages, ac- 
cording to the force, form and effect of the 
laid recovery, if it ſhall ſeem expedient to the 
ſaid 4. ſo to do; and farther to do and receive 
what our ſaid couft before us ſhall then and 
there conſider of in this behalf; and have you 
there at the ſame time the names of thoſe by 
S 3 whom 


lately in our court before us at JYefminſter, by 
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whom you ſhall ſo cauſe it to be known to him, 
and this writ. Witneſs Vn. Lord Mansfield, G. 


Tf parcel of the debt, &c. is ſatisfied by x 


levy on a, fert Jacias, then ſay, 0s 
before, to ; ; \ 


As it appears to us of record , i and. now 
on behalf of the ſaid. A. B. in our court be. 
fore us, we are informed, that he has been { 


tisfied for pounds, parcel of the ſaid debt 


and damages, and that, altho' judgment, for 
the ſaid debt and damages be given, yet execu- 
tion for unds reſidue of the ſaid debt 
and damages ſtill remains to be made to him; 
whereupon, the ſaid A. B. hath. prayed; us, 
that, Sc. [as before 10] why the faid A. B. ought 


not to have his execution againſt the ſaid C. D. 


for the ſaid pounds, reſidue of the ſad 
debt and damages, according to the force, form: 
and effect of, &c. as before, N 


A ſcire facias again an adminiſtratur, in 
„ ee ee ee ee 


GE ORGE the ſecond, &c. To che lber 
of Middleſex,” greeting. Whereas 4. . 


bill, without our writ, and by the judgment 
of the ſame court, recovered againſt C. D. 
5 pounds for his damages which be 


bad ſuſtained, as well by the occaſion of the 


not performing certain promiſes and under- 
takings made by the ſaid C. to the faid A. as 1 


Court of Kine's Bexcu, 
his expences and coſts by him laid out about 


proſecuting his ſuit in that behalf, whereof the 
laid C. is convicted, as appears to us of record z 
and now on the behalf of the ſaid A. we have re- 


ceived information in our court before us, that, 


although judgment be given, yet execution of 


the ſaid judgment remains to be made to him, 


and the ſaid C. is now dead inteſtate, and admi- 
nitration of all and ſingular the goods and chat- 
tels, rights and credits which were the ſaid C.s at 
the time of his death, was committed to M. D. 
widow and relict of the ſaid C. after his deceaſe, 
in due form of law, at Neſtminſter in your county, 
as' in our court before us we have received in- 
formation from the ſaid A. whereupon the ſaid 
A. has beſought us to provide him a proper 
remedy in this particular; and we being willing 
that what is right and juſt ſnould be done in 
this caſe, we command you, that by good and 
lawful men in your baili wick you cauſe it to 
be known to the ſaid M. that ſhe be before 
us at Veſtminſter on — next after, &c. to 


thew if ſhe has or knows of any reaſon why 
not to have his execution 


the ſaid” A. ought | 
againſt her for his ſaid damages, expences and 


laid” C's at the time of his death, and that 
ate unadminiſtred in the hands of the ſaid M. 
according to the force, form and effect of the 
kid recovery, if it ſhall ſeem ient to the 
ſaid A. to do ſo, and further to do and receive 
what our ſaid court before us ſhall then and there 
conſider of in this behalf; and have you 
there then the names of thoſe by whom you 
ſtall ſo cauſe it to be known to her, and this 
writ,” Witneſs; Se. b 


or 438 


coſts, of the goods and chattels which were the 
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An alias ſcire facias to. have an execution.ix 


debt upon a judgment recovered by n 


Note; An eXEecUutrYix, 

alias ſcire fa-- * | 
cias differs (GEORGE the ſecond, c. To the ſheriff of 
from the firſt Middleſex, greeting. Whereas A. B. widoy, 
Rode 24, Executrix of the laſt will and teſtament of C. 
and retzry, her late huſband deceaſed, lately in our cou 
and by adding before us at Weſtminſter, by bill without ou 
after the writ, and by the judgment of the ſame court, re. 
_ „covered againſt E. F. otherwiſe called E. E of &, 
theſe or pounds for a debt, and  fhilling 
' viz. as we for damages, which ſhe had ſuſtained, as wel 
have hereto- by occaſion of detaining the ſaid debt, as for her 
2 e command- expences and colts laid out by her about her ſuit 
N in that cauſe, whereof the ſaid E. is convicted, 
as appears to us of record; and now on the 
part of the ſaid A. we have received information 
in our court before us, and that, altho* judgment 
be given, nevertheleſs execution remains to be 
made to her, wherefore the ſaid A. has beſought 


us to provide her a proper remedy z and we'being 


willing, that whatſoever is right and juſt ſhould: 


be done to her in this caſe, we command 
as we have heretofore commanded you, that by 
good and lawful men of your bailiwick you 


cauſe it to be known to the ſaid E. that he bebe 


fore us at Weſtminſter on——- next after, Et. to 
ſhew if he knows of or has any thing to ſay for 
himſelf why the ſaid A. ought not to have an exe- 
cution againſt him for the ſaid debt and 
according to the force, form and effect of the 


ſaid recovery; and further to do and receive 


thoſe, things - that our ſaid court before us ſhall 
then and there conſider of in this caſe; and 


have you there at the ſame time the _ 


a 5 4 7 oY 
+ ” 
9 
: y 2 
s 
* 
0 
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of thoſe by whom you ſhall ſo cauſe it to be In a ſire fu 
known to him, and this writ. Witneſs, Cc. ca on a judy- 

Cf | | - ment reco- 
vered by an executor, the death of the teſtator need not to be ſnewu. T. 
11G, 1. Morfoot v. Chivers & u, Str. 631. Ld. Raym. 1395. 


Scire facias for an adminiftrator of a plaintiff See 3 Med. | 


dying after interlocutory judgment and be- "4? 
F a writ of inquiry of damages is exe- Salt 
l. F | 


(GEORG E the ſecond, &c. to the ſheriffs of 
London, greeting. Whereas A. B. heretofore 
in our court before us at VMeſtminſter, by bill with- 
out our writ impleaded C. D. being in the cuſtody 
of the marſhal of our Muarſballſea before us, for 
that, to wit, that whereas (here recite the whole 
declaration to) to the damage of the ſaid A. B. of 
pounds, as he ſaid, and thereupon he 
brought ſuit, and ſo forth. And in ſuch manner 
were the proceedings in our ſaid court before us 
at Weſtminſter, that afterwards, to wit, in the 
term of — laſt paſt it was conſidered by our 
laid court before us, that the ſaid A. B. ought to 
recover againſt the ſaid C. D. his damages occa- 
honed by the not performing of the ſeveral pro- 
miſes and undertakings aforeſaid; but becauſe it 
Ws unknown to our ſaid court before us what 
damages the ſaid A. B. had ſuſtained by occaſion 
of the premiſſes aforeſaid, it was commanded to 
the then ſheriffs of London, that by the oath of 
twelve good and lawful men of their bailiwick 
they ſhould diligently inquire, what damages 
the ſaid A. B. had ſuſtained, as well by occaſion 

of the not performing the ſeveral promiſes and 
undertakings aforeſaid, as for his coſts and 
charges 


7 
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charges by him about his ſuit in that behalf ez. 
pended; and that they ſhould ſend the inquiſition 
which they ſhould take, to us at Weſtminſtiy x 
a certain day now paſt, under their ' ſeals and 
the ſeals of thoſe by whoſe oath they ſhould 
take that inquiſition, together with our {aid 

(a) or together writ: thereupon directed to them (a); and the 
with that ſame day was given to the ſaid A. B before u 
_ at Weſtminſter aforeſaid; as by the record and 
proceeding thereupon now remaining in our ſaid 

court before us at Weſtminſter plainly appears; yet 

inquiſition of the ſaid damages ſtill remains to be 

made; and the ſaid A. B. after interlocutory judg 

ment had been given in form aforeſaid died in- 

teſtate, to wit, at London aforeſaid, and ſo forth, 

after whoſe death, to wit, on the' dap of 

in the year of our Lord at Lond 

aforeſaid, and ſo forth, adminiſtration of all and 

ſingular the goods and chattels, rights and ctedits 

which were of the ſaid A. B. at the timeſof hit 


Sire facias death, was by John, by divine providene arch. 
on a judgment 
in B. R. the 


mand you, that by good and law ful men of yo 
this admini- baili wick you make known | to- the ſaid GD: 
ftration did that he be before us at Weſtminſter, o nn 

not extend to next after to ſhew, if any thing he has of 
S“ knows to fay for himſelf, why the ſaid damages u 
Greenuoed in the ſaid action ought not to be aſſeſſed, and-reco- 
B. R. 6 Med, vered by the ſaid E. B. according to the form 2 
8 ; by elle. 


— 
— 
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effect of a certain ſtatute in ſuch caſe lately made 
and provided, if it mall ſeem expedient, and ſo 
ſorth; and have there then the names of thoſe by 
whom you ſhall make known to him, and this 
writ, Witneſs, Cc. W 


Entry of to ſcire facias's and nichils re- 
turned, and judgment thereon againſt an 
adminiſtrator, in caſe, on. a; judgment. 
againſt his inteſtate. N 


Michaelmas term in tbe year of king George. 
the ſecond. | | 


wile. CY lord the king gave in the 

to wit. charge (or ſent) ta the, ſheriff 

of Middleſex his. writ cloſe in theſe words, to 

wit, George, the ſecond, Cc. to the ſheriff of 

Madleſex, greeting, Whereas. A. B. lately in 

dur court before us at. Veſtminſter, by bill, 

. without our writ, and by. the judgment of the 

ſame court, recovered againſt C. D. pounds 

for his damages which he ſuſtained as well by 

means of the not performing certain promiſes. 

and undertakings by the ſaid C. D. made to the 
ſaid A. B. as for his coſts and charges by him 

about his ſuit in that behalf expended, whereof 

the ſaid C. D. was convicted, as appears to us 

from the record; and now on the behalf of the 

lad A. B. in our court before us we have been 

inormed, that, although judgment be thereupon 
given, yet execution of that judgment. ſtill re- 
mains to be made to him, and that the ſaid C. D. 
is dead, and died inteſtate, and that adminiſtration 
of all and ſingular the goods and chattels, rights. 
and credits which were of the ſaid C. D. at the 


ume. 
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| perſon, and the ſheriff of Middleſex, to wit, 
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time of his death, was after the death d 


the ſaid C. D. to wit, at Weſtminſter in you 
county, in the due form of law committed ig 
E. D. widow and relift of the ſaid C. D. x 
on the information of the ſaid A. B. in our fa 
court before us we have been alſo informed; 
whereupon the ſaid A. B. hath humbly intreatet 
us, that a proper remedy may be provided fo 
him in this behalf; and we being willing, tha 
that which is juſt ſhould be done on this occz 
fion, command you, that by good and lawful me 
of your bailiwick you cauſe it to be known tothe 
ſaid E D. that ſhe be before us at Weſtminſter oi 

next after to ſhew if any thing 
ſhe. has or knows to ſay for herſelf why the 
ſaid A. F. ought not to have execution again 
her for the damages, coſts and charges aforeſaid, 
of the goods and chattels which were of the {ad 
C. D. at the time of his death in her hands to be 
adminiſtred, if it ſhall ſeem expedient, and {6 
forth; and further to do arid receive what out 


ſaid court before us ſhall then and there con 


of her in this behalf; and have you there then the 
names of thoſe by whom you ſhall ſo cauſe it tab 
known to her, and this writ. Witneſs, (naming + 
the chief juſtice) at Weſtminſter the . day 
of in the year of our reigg. 
At which day before our lord the king 2 
Weſtminſter the ſaid A. B. came in his propet 


and © ſheriff of the ſaid county, 


returned, that the ſaid E. D. had not any thing in 


his bailiwick whereof or by which he could take 
known to her, neither was ſhe found in the ſane; 
therefore, as before, it is commanded to the ſheri 

that by good and lawful men of his bailiwick be 
make known to the ſaid E. D, that ſhe be * 
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wr lord the king at Weſtminſter on . next 
to ſhew in farm aforeſaid, if, and 


er 
o forth; and further, and fo forth; the ſame 
jay is given to the ſaid A. B. there, and fo forth; 
t which day before our lord the king at Weſt- 


wifer came the ſaid A. B. in his proper perſon, 
nd the ſheriff as before returned, that the ſaid 


E. D. had not any thing in his bailiwick where 


xr by which he could make known to her, nei- 
her was ſhe found in the ſame; and the faid 
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D. although at that day ſolemnly required vs; The 
me not, but made default; it is therefore con- — is to 


ſidered, that the ſaid A. B. may have his execu- fign judgment 
goods and chattels on che roll. 


non againſt E. D. of the 
which were of the ſaid C. D. at the time of his 
death in the hands of the ſaid E. D. to be ad- 
miniſtred, if ſhe has ſo much in her hands, by 
he default of the ſaid E. D. and fq farth. 
it be againſt executors, the ſcire facias runs thus : 
Scire facias againſt executors. 
EORGE, Sc. to the ſheriff of 
greeting. Whereas B. B. lately in our 
court, Gc. (as before to) as it appears to us of re- 
cord, and afterwards the ſaid C. D. at | 
In your county made his laſt will and teſtament 
h writing, and thereby appointed E. F. and 
C. H. executors thereof, and afterwards died 
there, the ſaid A. B. being no ways ſatisfied of 
lis damages, coſts and charges aforeſaid ; and now 
on the behalf of the ſaid A. B. in our court before 
us, we have been informed, that although the ſaid 
judgment be given, yet execution of that judg- 
ment fill remains to be made to him; whereupon 


ide ſaid A. B. hath humbly intreated us, &c. 
en 
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2 AT which day before our lord the King x 


| their attornies aforeſaid; upon which all a 
Judgment for ſingular the premiſſes being conſidered, and byty 


— on court of our lord the king here fully underſtoy 


declaration. 


_ oath of twelve good and lawful men of their baiþ 
Writ of inqui- Wick they diligently enquire what damages tis 
ry awarded. ſald A. B. has ſuſtained, as well by occaſionoftis 


Meſiminſter on next after | 
their ſeals and the ſeals of thoſe by whoſe oatis 
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Eur u final judgment againſt the il 
| 28 of fade dying before writ 
inguirp. ö mood 


> 


Weſtminſter came the parties aforeſaid, 


* 


and mature deliberation being thereupon had, 
appears to the court of our lord the king hey 
that the ſaid declaration and the matter therey 
contained is good and ſufficient in the law to hol 
and maintain the ſaid action of the ſaid 4} 

gainſt the faid C. D. wherefore it is conſidered, 
that theſaid A. B. ought to recover againſt the (af 
C. D. his damages which he has ſuſtained by oc 
ſion of the premiſſes, and becauſe it is unknom 
to the court of our lord the king before the kin 
himſelf now here what damages the ſaid A. g. hu 
ſuſtained by occaſion of the premiſſes, it is there 
commanded to the ſheriffs of London, that by lt 


remiſſes, as for his coſts and charges by him about 
Fs ſuit in this behalf expended, and that thews 
3 which they ſhould thereupon take the 
ould make apparent to our Iord the king 


they ſhould take that inquilition, together wil 
the ſaid writ thereupon directed to them. 
day is given to the ſaid A. B. there, and ſo fort) 
At which day before our lord the king at T 
minſter came the ſaid A. B. by his attorney _ 


 _—_ f oO RS Xx _TO_ HH 


Court of King's BEN. 271 


aid, and the ſheriffs did not return the ſaid writ, Yic' auf. 

dor did they do any thing thereupon, and the 97***+ . 

fid C. D. did not come; and upon this the ſaid | 

J B. ſays, that the inquiſition of the ſaid da» 

mages ſtill remains to be made, and that the 

aid C. D. after the ſaid interlocutory judgment 

was given in form aforeſaid, and before any final 

judgment obtained in the ſaid action, and before 1 

this day, at Londen aforeſaid, in the pariſh and Defendant - 
ward aforeſaid, made his laſt will and teſtament made his will, 
in writing, and by his ſaid laſt will conſtituted 

ind appointed one E. D. his wife executrix of 

his ſaid will, and the ſaid C. D. afterwards died and died. 
there; after whoſe death and before this day, the hh 
ſaid E. D. proved the ſaid teſtament in due form Executrix 
of law, and took upon her the burden and execy- proves the 
tion of the ſaid teſtament, to wit, at London afore- Wil. 

ſaid, in the pariſh and ward aforeſaid; and becauſe 

this is. not denied, but the ſaid allegation of the 

ſaid A. B. to the court of our ſaid lord the king 
now here appears to be true: Therefore the ſaid 
4. B. prays the writ of our lord the king of 
irt Ire againſt the ſaid E. D. executrix of 
the {aid teſtament, according to the form of the 
ſtatute in ſuch caſe made and provided, to be 
directed to the ſheriffs of u aforeſaid, and 
tis granted to him, and ſo forth; whereby it 55 
is commanded to the ſheriffs of London, that Scire facias 
by good and lawful men of their bailiwick they awarded. 
make known to the ſaid Z. D. that ſhe be be- 

fore our lord the king at Weſtminſter on 

next after to ſhew if any thing ſhe has or 

knows to ſay for herſelf why the ſaid damages in 
the ſaid action ought not to be aſſeſſed, and reco- 
vered by the ſaid A. B. if it ſhall ſeem expe- 
dient, and ſo forth; At which day before our 
ard the king at Veſtminſer came as well the 


faid 
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Executrix ap- ſaid A. B. by his attorney aforeſaid, as the (41 
pears. . E. D. in her proper perſon; and the ſheriffs q 
London, to wit, eſq; and e ſq; retyn 

a That by virtue of the ſaid writ to them direqa 
Scire feci, by and good and lawful may 
their bailiwick, they had made known to tf 
ſaid E. D. that ſhe ſhould be before our lord th 
king at the day and place in the ſaid writ cop 
tained, to ſhew as the ſaid writ demands an 
Nil dicit, requifes ; and the faid E. D. ſays nothing, ny 
ſhews nor alledges any matter to arreſt find 
judgment in the ſaid action, or why the faid d 
mages in the ſaid action ought not to be afleſe 
| Inquiry and recovered by the ſaid A. B. Therefore & 
| awarded. the prayer of the ſaid A. B. by the court of ou 
[ lord the king now here, it is commanded to the 
| ſheriffs of London, that according to the form of 
| | the ſtatute in ſuch caſe lately made and provided, 
by the oath of twelve good and lawful mes 
of their bailiwick they diligently enquire what 
damages the ſaid A. B. has ſuſtained, as well by 
occaſion of the premiſſes as for his coſts and 
charges by him about his ſuit in this behalf ex 
pended, and that they ſend the inquiſition which, 
and fo forth, to our lord the king at Weminfa 
on next after under their ſeals and 6 
the ſeals of, and fo forth, together with the writdl 
our ſaid lord the king now thereupon directed to 
them. The ſame day is given to the ſaid 4B. 
Ret urn. there, and ſo forth. At which day before our fad Wl 
lord the king at Weſtminſter came the ſaid 4.5, ( 
by his attorney aforeſaid; and the ſheriffs 0l 
London aforeſaid, to wit, e efq; ad Win 
e ſq; ſheriffs of London aforeſaid, by 
virtue of the ſaid writ to them thereupon direc- 
ted,” return a certain inquiſition taken before 
them at the Guildhall of the city of London, ſituate 
in 


r 


* ry „ 
— — — — — 


1 
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in the pariſh of S. Lawrence in the old Fury in 
in the ward of Cheape in the faid city, on the 
day of in the year of 
the reign of our ſovereign lord George the ſe- 
cond, now king of Great Britain, and ſo forth, 
y the oath of twelve, and ſo forth; by which 
it is found, that the ſaid A. B. had ſuſtained da- 
mages by occaſion of the premiſſes, beſides his 1 
coſts and charges by him about his ſuit in this A 
behalf expended, to pounds, and for | | | 
thoſe coſts and charges to It is therefore Final judg- | 
| 
| 
| 


conſidered, that the ſaid A. B. recover againſt ment 4+ bonis 
the ſaid E. D. his damages aforeſaid by the ſaid 9/9 
inquifition found in form aforeſaid, as alſo 


Which by the court of our ſaid lord 
the king -now here were adjudged of increaſe | 
to the ſaid A. B. by his aſſent for his ſaid 3 
coſts and charges, which ſaid damages in the 79 
whole amount to to be levied of the | 1 
goods and chattels of the ſaid C. D. at the | | 
time of his death in the hands of the ſaid C. D. 
to be adminiſtred, if ſhe has ſo much in her 
hands, and ſo forth. l 


dire facias againſt an adminiſtrator of a 
defendant dying after interlocutory judg- 
mant. | | 


GE ORGE the ſecond, Ce. to the ſheriff of 
= Middleſex, greeting. Whereas A. B. lately 
in our court before us at Weſtminſter, to wit, 
in Mchaelmas term laſt paſt, by bill without 
our writ. impleaded C. D. then being in the 
cuſtody of the marſhal of our Marſpalſaa be- 
Vor. I. Part I. T fore 
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Death of de- 
fendant. 
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fore us, for that, to wit, that whereas (her 
recite the whale declaration to) to the damage 
of the faid A. B. of unds, as he 
faid, and thereupon he bro ſpit, and h 
forth, and in ſuch manner were the proceeding in 
our faid court before us at Weſtminſt er, that the 
faid A. B. ought to recover his damages, by gc. 
caſion of the not performing the ſeveral pr. 
miſes and undertakings aforeſaid ; but becauſe 
was unknown to our ſaid court before us wha 
damages the ſaid A. B. had ſuſtained by orc 
fion of the premiſſes aforeſaid; we therefor 
commanded you, that by the oath af twely 
d and lawful men of your bailiwick ya 
hould diligently inquire what damages the 
faid A. B. had ſuſtained, as well by occaſion 
of the not performing the ſeveral promiſes 
and undertakings aforeſaid, as for his coſt 
and charges by him about his ſuit in tha 
behalf expended, and that you ſhould ſend the 
inquiſition which you ſhould thereupon make 
o us at Weſtminſter on next after 

laſt paſt, under your ſeal and the ſeals of 
thoſe by whoſe oath you ſhould take that 
inquiſition, together with that writ. And the 
ſame day was given to the ſaid A. B. before us 
at Weſtminfter aforeſaid, as by the record and 
proceedings thereupon remaining in our court 
before us at Weſtminſter manifeſtly appears; and 
whereas before the ſaid next after 

the ſaid C. D. at Weſtminſter in your county died 
inteſtate, and the inquiſition of the damage: 
aforeſaid ſtill remains to be made, and one E. U. 
widow and reli& of the ſaid C. D. is adminiſtratrx 
of all and ſingular the goods and chattels which 


0 Aw cc. aac  oS <uwuwm was os 


yere the ſaid C. D.'s her late huſband decealed, BN * 
; as 
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Js on the information of the ſaid A. B. we have 
deen given to underſtand; and becauſe we would 
that thoſe things which in our ſaid court before 
vs have been rightly acted, ſhould be duly exe- 
cuted, we command you, that by good and 
awful men of your bailiwick you make known 
to the ſaid E. D. that ſhe be before us at Ve. 
ninſter on next after to ſnew if 
any thing ſhe has or knows to ſay for herſelf 
why the ſaid damages in the faid action ought 
not to be aſfeſſed and to be recovered by the 
ſaid A. B. according to the form and effect of 
the ſtatute in ſuch caſe made and ided, if it 
ſhall ſeem expedient, and fo forth; and further 
to do and receive, Oc, At which day Ret. nibil. 
before our lord the king at Weftminſfter the ſaid 
A. B. came by his attorney, and the ſheriff of 
the county of Middleſex, to wit, and 
returned that by F. G. and J. X. good 
and lawful men of his bailiwick, he had made 
known to the faid E. D. that ſhe ſhould be be- 
fore our lord the king at the day and place con- 
tained in the ſaid writ, to ſhew, and ſo forth, 
according to the tenor of the faid writ, which 
ſaid E. D. ſo ſummoned at that day, being 
ſolemnly required, came by ber at- 
torney, upon which the ſaid A. B. prays that 
the ſaid damages in the ſaid action may be 
alſeſſed, Cc. | 


NOTES. 
1. Per Car: Where the plaintiff ſues out a 


ſeire facias quare executionem non, and the defen- 
Gant pleads nul tiel record, the plaintiff cannot 
T 2 lue 


— — 
- 
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| ſue out a new ſcire facias, unleſs he hath 
quaſhed the firſt, E. 13 G. 1. Haſſell v. Minn 
in B. R. M. S. Rep. 
odgment 2. A feme ſole obtained a judgment in debt 
againſt ou for 2001, and then married; afterwards the huf. 
ſole who af band and wife brought a ſcire facias upon this 


terwards . . 
NT and Jugdment, to have execution thereof againſt the 


then the "laiv defendant in the original action, and they had 
tiff brought judgment on the ſcire facias, (viz.) that the huſ. 
| feire 70 2 band and wife babeant executionem againſt the 
bead and wife the defendant; then the wife died, and the by 
and had juog band in his pwn right brought another ſcire fa 
ment againſt cias againſt the defendant, reciting the judgment 
—_ the original action, and the award of execy- 
then the wife tion upon the firſt ſcire facias, (viz.) to have 
died, the huſ execution of the judgment, c. To this the de- 
band ſhall be fendant demurred, and judgment was given in 
liable. Carth. C. B. for the huſband the plaintiff; and the queſ: 
30. tion was, whether the award of execution on the 
firſt ſcire facias to buſband and wife had veſted 

ſuch an intereſt in the huſband to this debt, a 

' to intitle him to it by right of ſurvivorſhip after 
the death of his wife, as it doth where the huſ- 

band and wife bring an action and obtain judg- 

ment againſt the debtor of the wife whilſt ſole 

And adjudged, that the award of execution is 

attached in the huſband by the judgment in 

the firſt ſcire facias, and ſhall ſurvive to him. 7. 


— 


9 Will. 3. B. R. Cartb. 415. 


— — — 


6 Med. 134 3. Scire facias brought on a judgment in the 
Adminiſtra- queen's bench at Weſtminſter, and the admi- 
tion by the | | nmaiſtrator 
archdeacon of 

Dorſet cannot intitle the plaintiff upon a judgment obtained at Wfminftir 
For per Cur*: We that fit here, and hold the queen's courts, are bound to 
take notice under-what eccleſiaſtical juriſdiction we are, and if ſo, we wut 
ſee that we are not ui der the archdeacon of Dorſet ; and by conſequence, 
an adminiſtration granted by him cannot intitle one to bring action ** 


| 4 ; * 
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iiftrator produced adminiſtration by the arch- our judgments 
nd archdea- 


tihop of York ; and becauſe the judgment was © Fane 
iſets at Weſtminſter in the province of Canter- — 
jun, the adminiſtration in the province of York to commit ad- 
did not extend to it. E. 1 Ann. in B. R. 7 Mad. 1 f. miniſtration, 
1 though moſt 
in Eng/and do it, but not uatenus archdeacons, but by a preſcriptive right; 
and ſometimes they do by peculiars, and ſometimes by themſelves; and in 
thoſe caſes you muſt plead, cui adminiftratio in bac parte pertinuit. And 
dere the adminiſtration is abſolutely void, and ſo would it be if committed by 
the biſhop, whoſe archdeacon this man is. - And ſuppoſe, as it is urged, we 
cannot take notice but that the archdeaconry of Dorſet is part of the 
dioceſe of London, yet at leaſt we mult take notice that the place where we 


* 


z ” 


Of proceedings apainft bail, in order to charge 
them, &c.] Before you can proceed againſt the 

bail, either by ſcire facias or action of debt on 

the recognizance, [except in error (a)] there (a) And-as 
nuſt be a 44. ſa. ſued out againſt the principal, ſome ſay in 
and non eſt inventus returned, and the writ 8 bot 
led (5) LLutw. 1273.], for the bail are not , T 
bound to render the principal till they know (4) A fine 
phat execution the plaintiff will chuſe, i. e Hi againſt 
ahether he will have defendant's body, which ban before = 
appears by ſuing out the ca. ſa. or whether he — Ss 


wil have a Heri facias, or an elegit. principal, yet 
good if ſued 


and returned, and it may be filed at any time afterwards, Per Cr, Lev. 
125. alk. 599, 602. | 


There ought to be 8 days between the refe 
nd the return of the ca. ſa. againſt the prin- 
Cipal; and in order to charge the bail, it muſt 
le 4 days excluſive in the ſheriff's office. See 


Salk, 599, 604. 2 La. Raym. 1 


T 3 "i 
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E the action be brought by original, the 

of 15 wr n N wa "ya. 

| P1as again principal in order to the 

bail, Gs 66: helped by the fat. 13 Car. oy 


NOTES. 


1. If defendant gives judgment with fta 9 
execution until a future day, plaintiff may fe 
out a ca. ſa. or fi. fa. into the county where the 


action is laid, and returnable before that du, t 
in order to make out a tefatum againſt the deſe- en 
dant; but no ſuch ca. fa. may be ſued out h d. 
warrant a ſcire facias againſt the bail, unleſs by 
ſpecial agreement, it being to the prejudice of Wl © 
A third perſon. 7 be 
2. If there be no ca. fa. ſued out, returned 
and filed, the bail may plead it; but Ci, vil 
not quaſh the ſcire facias on motion. 1 
(5) Neunes 4 If defendant dies after a ca. ſa. ſued out, 
(Sr. Fill.) and before the return, the bail are diſcharged 4 
Rep. 136. But they muſt plead it. But whers th pris. 1 
cipal has died after a cg. ſa. returned, and ,, 
fore it was filed, Cur. (on motion) has ſtayed 5 
the filing of it in favour of the bail. 1 1.7. 
Reg. 240. See poſteas, | th 
2 Ld. Rayn. 4. The principal died after the return of 4 a 
1452. Parry ca. ad. ſatisfaciendum, and before taking out |: 
v. Berry 8. C. ſcire facias againſt the bail. Cur. refuſed 1 „ 
|  - Ray proceedings againſt them, for in frineh * 
In firineſs ef of law the bail are bound from the retum a., 
law on a non W Wa 
eft inventus © EE | | | | 
returned on the ca. /a. awarded and filed, the bail are liable, thou WY th 
the principal ſhould then die. Mod. Ca. in Law and Eg. 31. * by 
et inventus returned upon the ca. ſa. the .recognizance is forfeited, be a2 


Cauſe there was a default in the party; and though it is uſual to render 


o 
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jon off inventive, and it is but ex gratis that a body upon | 
ſurrender after is Fj > which time they take the /cire fa- 


x their peril. (1, Roll Ar. 336.) M. 13 C. K. f cf ee 


Barry v. Barry, Str. 717. It principal be alive not of berei-. 
when ca. ſa. is returnable, and dies before it is oF, ap * 
; + 0" 4 - | . ; t ; 
aftually returned, the recognizance is forfeited. ee a. 
the tiwe of the ſeire factas brought is not material, if he were alive when 
the ca. ſa. was returned. Cro. Jac. 46 5. pl. 9. 9 e 


6. A ca. ſa. ſued out againſt the principal re- 2 Str. 867 
turned and filed the very ſame day a writ of E. 3 C. 2. 
error was allowed, held good to charge che neue wh 

WEE | | | _ writ of error 
i ages yn 7 that the — cannot ſo much as take out 4 
a, ſa, return non eff inventus, in r to proceed againſt the bail. 
bee Fite-Gibh, 175. Bantard: bop. im B. K. 33% * 


6. The plaintiff in ordert to proceed againſt 14. Rayis: 
the bail, took. out a ce. Ja. on the 3d of Dee. 3425107; 
on the 4th a writ of error was allowed, notwith- 3 %%% 
ſtanding which he called for a return of non e in- Held error 
venus, and then waiting till the writ of — wo the 
was at an end, proceeding by ire farias againſt principal 
the bail; and 4 motion the thoſe poser geg 
were ſet a ſide; for the ground of them; Six. a ca. ſa. to 
the return of non e inventus, was obtained after charge be 
netice of the writ of error, which in its nature bail. S u 
Rpt all ſort of proceedingy and the eriff could , 225 al 
dot ſo much as book after the defendant in order 175. 
to ground fuch a return upon. E. 16 G. 2: Smith 
v. Nicholſon, Ser. 1186. 3 

7. If a ra. ſa. be ſued out above a year after 6 Md, 304 
the judgment, without teviving the rodgment ul. 
by ſcire facias, yet good to ground a ſcirg facias 
againſt the bail; for they are ſtrangers, and can- 

. 1 4 not 
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not take advantage of that action in A, Collaterd 
action. 2 Ld. Raym. 1096. 
8. If an original be ſued out in one county, 
and bail put in, and declaration laid in another 
county, though it be good againſt the defengay, 
yet the bail are diſcharged, and not liable to: 
ſeire facias; otherwiſe if by bill. 3 Lev. 235, 24; 
Mr. hate 15 a man hath once execution againſt the 
ſuppoſes ons of J. S. he ſhall never have execution 
_ * — I. S. himſelf the principal, for he hath — 
the bail is his election by the firſt execution (a). 
taken in exe · vers s Abr. (G) 325. pl. 1. 
2 it So if he hath once ſued 2 1 
the princi l, he cannot after reſort to an exe 
aeg bat 3 the bail for = cauſe aforeſaid, 


ys part ; 
— ches Fol Tbid. pl. 2. 


gate and Mole, A 
I Sid. 107, (a) Cro, Fac. 320. S. c. and P. for Gar”. 2 BulY. 68. ge 


10. But he may have exccution againſt one of 
the bail, and after have execution againſt te 

other alſo. Bid. p. 3. 
11. Without ſatisfaction to plaintiff he ma | 
always charge the bail. Bid. pl. 4. 
2 Mod. 312. 12. Scire facias againſt the 5 as bil 
8. C. adjud- for A. B. C. and D. The defendant pars 
FN a4. that before the return of the ſecond ſtire facias,the 
judged ; tho plaintiff took A. in execution upon a capias, and 
by this book {till detains him. Per Cu: The bail have under- 
It does not ap- taken to bring in all the four principals, and 
—.— — therefore, though the plaintiff hath taken obe, 
chan one de- this doth not diſcharge the bail as to the other 
fendant, three; for they ought, as they took upon them, 
Whom the to bring in all the four 3 and gave rule for judg- 
pow had ment for the plaintiff nj, &c. by ſuch a day; 


2 execution. 


1 Vent. S. C. adjudged. 3 Kb. 761, &c. 8. C. 
325 1 | though 


* 
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though Jones attorney preſſed to be further 
heard. T. 29 Car. 2. in B. R.  Aſiry v. Ballard, 


2 Lev. 1 5. 1 (7-400 "WY N= 30 91. 
13. I two become bail for one in B. R. and 
according to the courſe of that court, they. and 
each of them are bound in a recognizance, if 
he be condemned, to bring him in or anſwer 
the condemnation, or otherwiſe, that the debt 
ſhall be levied of their lands and chattels, and 
after judgment and capias againſt the principal, 
and non eſt inventus returned, a ſcire facias f 
zgainſt the bail, and thereupon judgment is had, 
that the plaintiff ſhall have execution according 
to the form of the recognizance (a), he may (4) When one 
have a capias againſt . one of the bail only, for died before 
the judgment in the ſcire facias is nag to recoyer; auy execution 
but quod habeat executionem, and the . recogni- % gone 
zance upon which it muſt be had was joint and Wbere 
ſeveral, and ſo remains not altered by the judg- upon ſuch 
ment, M. 19 Car. 2. between (5) Gee and bis ſcire facias 
wife, and Sir Francis Fane, 1 Lev. 225. adjud- » ener ee. 
ged; and though the recognizance was to. levy 5 20 
the money de terris & catallis, yet execution of ment 
the body is good by the (c) courſe of the court. each, and exe- 
5 1 l TX ;, © Cution againſt 
each. 1 Mod. Caſ. 199. (5) 1 Sid. 339. S. C. adjudged, for the recognizance 
which was joint and ſeveral, remained fo, and is not altered by the judgment. 
2 Kb, 269, 274. 8. C. (e) For this wide 1 Rol. Abr. 897. N. 3. 904. pl. 6. 


Judg- 


14. Judgment by default on ſcire facias againſt 
bail, though the principal was in execution, and 
a commiltitur entred; yet the bail had no relief 
by motion, for they ſhould have come in and 
have pleaded it upon the ſcire facias. Skin. 120. 
15. Bankruptcy in the principal ſhall not 
avoid a judgment regularly obtained againſt. 
9 on ſtat. 5G. 1. c. 22. Mod. Ca. in Lat 
7. x 165 £ 
| Entring 
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' Entring recognizance on the roll.) Before you 
ſue out a ſcire — * the bail, the 45 
ration muſt be entered upon the rolls at We. 
minſter of the ſame term the declaration wa of 


with an, 

As yet of the term, &c. | 
And after the declaration is entered verbajin, 
you enter the defendant's appearance, and the 


r aro cum 
[ ; in: gg 


23 „%% gra .c oa, tv 
=> © = 
as - 


— —ͤ—ñ— — — 


ND the ſaid C. D. by . his attoef 
comef and defends the force and ij F 
— and ſo forth. | 


_— of the ebene H 


ND and (naming 
the bail with their additions) came into 
the court of our lord the king, before the king 
himſelf at Y/efminſfer, in their proper perſony 
and become pledges and manucaptors for the 
ſaid defendant, and each of them became pledge 
and manucaptor for the ſaid defendant, tha i 
it ſhould happen that the ſaid defendant ſhould 
be — in the plea aforeſaid, then the 
ſaid ors granted, and each of them 
did grant, — as well the ſaid debt, as all ſuch 
(4) Where the damages (a) as ſhould be adjudged to the {aid 


a: apr, need ſay no more than Amps to include coſts, excep 
it be on taking a verdi& on a trial where coſts are to be mentioned; 
but upon conf?f. nibil die &c. it is never, or at leaſt never need to be done: 
Per Holt Ch. J. F. 1 Ann. in Atwood and Burr in B. R. 7 Mod. 4 


plaintiff 


wa 1B 5; 2+ £5 2 S 


—_— ——_— — — > > 


\ - 
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and each of their lands and chattels, and to be 
levied to the uſe of the 1 if it 
hould happen, that the ſaid defendant ſhould 
not pay the ſaid debt and damages to the 
aid plaintiff, or render himſelf on chat oc- 
caſian to the priſon of the marſhal of the mar- 
ha, of our lord the king, before the king 
himf * ”z | 6 


of ſuing out a ſcire facias.} Vd p. 
NOTE: 


In a ſcire facias againſt bail, the plaintiff made 
2 miſtake in ſetting out the recognizance, which 
the defendant took advantage of by pleading 
ml tiel record, and afterwards the plaintiff moved 
to amend it, but was denied; for Fire facias's 
axainſt bail are never amended, and the courſe 
is for the plaintiff to. quaſs bis own writ. This 
may be to defeat the bail of an opportunity to 
ſurrender, which he would - haye done, if be 
could not have been ſure of ſucceeding in his 


pla. E. 16 C. 3. Grey v. Jeſfarſan, Sis. 1165. 


Into what county @ ſcire facias againſt hail muſe 
iſue.] On a r taken in B. R. the Salt. 564, 
ation or ſcire facias againſt the bail muſt always 600, 659. See 
be brought in Middleſex for the recoguizances Hh — 6. 
there are not obligatory by the caption, but by g, 8 
their being entered of record in the court, other - Moor 883. 
wiſe in the common pleas. 1 07 3g 

But if bail be taken by a commiſſioner in the 
country, the ſcire facias may iſſue either into 

ddleſex, or into the county where taken. 
Lutw. 1287. | f 

n 


* 
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In caſe of bail on a writ of error, if the te. 
ognizance be entered to be taken at a judge's 
chambers in London, the ſcire facias may iflye 
into London. un amen won 


Return and teſte of a ſeire facias againſt bail] 
If a ſcire farias be brought againſt bail upon 3 
recognizance on a writ of error generalh, with. 
out expreſſing the action or the condition of the 
recognizance, there the ſcire facias muſt be n. 
turnable on a general return abicungue. 2 Lily. 
Pract. Reg. 449. God 

But if the action and the condition of the re. 
cognizance be ſet forth in the ſcire facias, and it 
appears to be by bill, then the /cire facias muſt 
be returnable at a day- certain in court, other- 
wiſe, it may be made returnable on a genen 
return ubicunque, &c. 2 Lilly's Prats. Rep. ibid. 

It was held, that if there be 15 days between 
the teſte of the firſt and the return of the ſecond 
ſeire facias againſt bail, it is ſufficient, without 
any regard to the number of days between the 


ao 


| tefte and return of each. And that a Q. fi. 
may be taken out againſt bail, without any 
facias or return of nulla bona. F. 13 G. 2. Eliu 


v. Smith, Str. 1139. ö 
Scire facias againſt bail may bear tete the a 


of the return of the capias ad ſatisfaciendum. 


3G. 2. Stewart v. Smith, Str. 866.—— Id. 
Raym. 1567, —— The 'firſt ſcire facias againſt 
bail ought to bear teſte the day of the return of 


the ca. ſa. and the ſecond ſcire facias the day 


of the return of the firſt. | : 
For more concerning the return of a ſeire 


facias, vide p. 


- 


Leaving 
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Laoving ſcire facias with the fheriff,Þ vid p. 
Warning, Sc.] vide p. | 
Return of ſcire facias by the ſheriff] vide. 


Where the bail appear.) If the bail appear to 
the ſcire facias, you deliver a declaration on 
treble 1 d. ſtamp, give a rule to plead, and 


demand a plea, as mentioned p. 


* 


The form of a declaration, 
J6hackie term, Sc. 


aaO R lord the king gave in charge Need not 


ſecond, &c. (and ſo the whole entry verbatim to in the decla- 
the return incluſtve of that writ on which bail ration in B. R. 


appears) and that the ſaid E. F. and G. H. at otherwiſe in 
that day having been ſolemnly required came © B. 2 L. 
by their attorney, upon which the ſaid 2 709. 
4.B. prays, that execution may be adjudged to 
tim of the debt and damages afterwards, ac- 
cording to the form and effect of the ſaid re- 


Cognizance, and fo forth. 


Of faying proceedings againſt bail pending a 
writ of error brought by principal (a).] The (a) Matter 
Plaintiff recovered judgment againſt the prin- afignable for 
(pal, and took out a ca. ſa. and had a non — 
ot inventus returned: of this judgment error \corable by 
is brought, and two days after the * the bail. Str. 
ues 197. 


% 


Note; Bail ſues out a ſcire facias againſt the bail, who noy 

caonot bring moved to ſtay the proceedings, upon the fer, 

—_— facias, as is done in caſes where pending error 

— nor the plaintiff brings an action of debt upon the 

can the prin- judgment, inſiſting that it was more reaſonabl 

Spal and the in this caſe, becauſe otherwiſe the bail migh 

bed 1" , loſe the advantage of diſcharging themſelye, 

mo by a ſurrender of the principal, which” they cin 

Gre. Car. 561, do at any time before the return of the ſecond 

575-22 ſcire facias; and the court thought it reaſonable 

z Sid. 216. that the proceedings ſhould be ftaid on the bail 

conſenting that it the judgment be affirmed, 

they would ſurrender the principal, or give judg. 

ment on the ſcire facias. E. 7 G. 1. Mytry, 

' Arthur, Str. 419. I have ſeen a manuſcript 

report of this caſe, which ſays, that the coun 

ſtaid the pfoceedings upon the ſcire fatia 

inſt the bail till the determination of the writ 

error upon the bail's undertaking to rendet 

the defendant, or pay the money if judgment 

be affirmed, within 4 days next after the af- 

firmance thereof, and alſo agreeing to bring 10 

bill in equity. See 1 Med. Ga. 136. 22 

Cur. will not ſtay proceedings againſt bail 

error till bail is put in upon the writ of erm: 

Motion to ſtay proceedings againſt the bail 

pending error by the principal upon the terms it 

was done upon in Myer v. Arthur. But it 4 
pearing here that bail was not put in upon 

writ of error, ſo as to make it an abſolute fi- 

perſedeas, the court refuſed it, ſaying, they would 

not go one ſtep farther than the caſe of Myer . 

Arthur, M. 1 G. 2. Hunter v. Sampſon and otbtri, 

Bail of Tardhy, Str. 78 1. 5 

Proceedings againſt bail not flay'd on erm 

brought toben the time of ſurrendering is lapſe 

On the return of the ſecond ſcire facias wer” 
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hail 4 four days rule was given, and on the 
fourth day the principal brings error. Motion 


to ſtay proceedings againſt the bail pending the 
writ of error. Myer v. Arthur and Church v. 


Throgmorton in the bouſe of lords, where the 


houſe threatened to commit the attorney for 
proceeding againſt the bail 7 
lament. As to the firſt caſe, the court 
id, it differed; for here the bail came in time, 
while they might ſurrender the principal, which 
they cannot do here, after the return of the 
ſecond ſcire facias, at which time writ of error 
was brought; and as to the caſe in the houſe of 
lords, it was there agreed, that the court below 
could not reſtrain them; but the lords ſaid they 
expected more reſpect, Curia: We can make no 
rule. T. 7 G. 1. Everett v. Grey, Str. 443. —— 
7.10G. 1. Alridge v. Snowden, the bail did not 
move till both ſcire facias's were out, and the 
rules upon them; and the court held they came 
too late, Jb1d. | 
Per Cur. Where the bail do not apply to ſtay 
the proceedings pending error till their time to 
ſurrender is out, we will not give them any 
time for that p but only four days to pay 
the money in, after the jud is affirmed. 
7. 21 C. 2. Richardſon v. Jelly, Str. 1250. 


The ſecond ſcire facias was returnable the firſt 


day of the term, and a week within term the bail 
moved to ſtay the ings on the common 


terms of giving judgment in the ſcire facias, and 


taking four days to ſurrender after affirmance in 
the principal cauſe. But Cur. held they came 
too late, after their time to ſurrender was gone, 
and would not revive it again; all they would 
do was, to ſtay the ſuing out execution till after 
afirmance, T. 4 G. 2, Cole v. Buckland, my" 

After 


error in 


287 
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After judgment on ſcire facias againſt bai, Wl « 

motion to ſtay execution, the principal havi n 

brought error, and the bail undertaking to pay Will / 
the condemnation money, and the coſts on the 
ſcire facias in four days after affirmance; but jy 
this caſe there being no bail on 1he writ of error, the 
court made the bail undertake alſo to pay the 
coſts on the'writ of error, in caſe the judgment 
was affirmed, and ſaid it was a favour they ver 
aſking, and they would make them ſubmit tg 

equitable terms. T. 4 G. 2. 'Ritfon v. Fran, 
bail of Naſh, Sir. 877. B | 


ca — — m 


Ho much bail are anſwerable for, Et] 
Formerly if the plaintiff declared for more than 
the proceſs, the bail were diſcharged. Rule 7. 
22 Car. 2. But by a rule of court made . 
5 G. 2. no perſon being bail in court, or before 
judge, ſhall upon a recovery , againſt the de- 
fendant be anſwerable for any greater ſum or 
ſums, than are ſworn to or indorfed on the writ 
or proceſs on which the defendant was arreſted, 
(although part of the condition of the recopnizanct 
is to pay the whole condemnation money, if the di. 
fendant does not) and if a greater Go be reco- 
vered, he ſhall not be diſcharged, but ſhall be liable 
for ſuch ſum or ſums as ſhall be ſworn due or 
indorſed, or any leſſer ſum that ſhall be reco- 
vered againſt the defendant in ſuch action wherein 
he became bail, together with coſts of ſuit. 
The plaintiff out of the penalty of a recog: 
nizance of bail levied not only the money te- 6 
covered, but ſome coſts, not included in- the 6 
judgment, but ſuch as he had really been put Wi « 
to; and upon motion it was held, that, though WM , 
equitable coſts may be levied out of the penalty / 


of a bond, yet it was too hard to ſuffer it = 
one 
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done againſt the bail, and ſo the overplus mo- 
was ordered to be returned. Hil. 2 G. 2. 
Balduin v. Morgan, Str. 826. | d 0020 
Note; The bail in the original action, upon 
4 writ of error brought are not liable to the 
coſts upon the affirmance of the judgment, 
though they are liable for the debt and coſts, or 


damages recqvered in the original action, but the 
bail in error are anſwerable for the whole. 


What time the bail have to render the principal 
where an action is brought on their recognizance.] 
Bail ſued in an action of debt on their recogni- 
zance ſhall have 8 entire days (a) in full term (a) If there 
next after the return of the writ of latitat, or are but 4 days 
other proceſs ſued out againſt them to render in term after 
the principal, and upon notice (5) thereof — = 2 
given to the plaintiff, or his attorney all farther If the bail 
proceedings againſt the bail on the recognizance ſhall not have 


ſhall ceaſe. Rule, T. 1 Ann. Four days in 
| the following 
term, See 1 Ld, Raym. 721. (5) The notice muſt be in writing. | 


As a plaintiff ſuing out a writ in a plea of 
treſpaſs may declare (in B. K.) in any action he 
thinks fit, which may be a ſurpriſe on the bail, 
therefore by a rule of Eaſter 1 5 G. 2. it is ordered, 
that in all writs or proceſs to be ſued out upon any re- 
copnizance of bail after the words, **in plea of treſ- 
* pals,” there ſhall be inſerted the following clauſe, 
*and alſo to a bill of the ſaid _ (theplainttff) 
* againſt the ſaid (the defendant) in a plea 
* of debt upon recognizance, according to the 
* cuſtom of our court before us to be exhi- 
* bited, ** otherwiſe defendant or his attorney is 
nt bound to accept of a declaration in debi upon 
fich recognizance. 


Vor. I. Paxrl, _ U 9 
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What time the bail have to render the princiga 


after a ſcire facias is brought againſt them, ] 
Where the bail are ſued by ſcire facias, the de- 


by his bail at any time before the return of thy 
firſt ſcire facias, if returned ſcire feci, or of thy 
ſecond ſcire facias, if the firſt be returned nichil, of 
even on the very day of the return of firſt ſcjr; 
facias, if returnable as above; or the ſecond, if 
the firſt be returned nichil, ſedente curia. But 
this is ex gratia, for upon non et inventys being 
returned on the ca. /a. againſt the principal, the 
pails recognizance is in ſtrictneſs of law forfeited, 


ns NOTES. 


1. The bail pleaded in ſcire facias upon the 
recognizance, payment by the principal before 
the return of the ſecond ſcire facias againſt the 
bail, plea bad; for in ſtrictneſs of law the fe- 
cognizance was forfeited by ſuing out of the firlt 
ſcire facias againſt the bail. , 1 Ld. Raym. 157. 
2, If the principal become bankrupt, the bail 
muſt ſurrender him before the return of the 
ſecond ſcire facias. Mod. Caſ. in Law and by. 
$48, IP 


Where ſurrender may be.] Surrender may be 
in court, or before a judge at his chambers; 
Þut if the bail at any time after the return of the 
fa. fa. ſurrender the principal at a judge's cham- 
bers, and he theteupon is committed to the 
tipſtaff, from whom he eſcapes, or is reſcued, 
that will not be a good furrender, becauſe it i 
an indulgence to the bail to ſurrender after a c. 
pias returned; ſecus, if it be before a 225 

5 
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turned . for to furrender before or at the return 
of the capias is matter of right; and now by 
role of court, upon the firſt fort' of ſurrender 
the principal ought to be rwo days in the mat: 
ſhal's cuftody, to make it a good ſurrender. 


6 Mod. 239. 
NOTES, 
1. The king*s debtor may be brought up by his 
bail, and furrendered in a civil fuit : Boiſe and 
Sellers brought up by habeas corpus from Win- 
cheſter gaol, were returned with two civil ſuits ; 
and ſeveral exchequer informations for frauds in 
the cuſtoms. Motion on behalf of the bail in 
the civil actions, that they might be at liberty to 
ſurrender, according to 25 E. 3. c. 19. The at- 
general ſaid, that the king has a prero- 
eative to hold his debtor in what lawful gaol he 
pleaſed. (Salk. tit. Ha. Cor.) However the court 
would never turn them over, till they were ſatis- 
fied as to the reality of the debts : whereupon 
a reference was made to the maſter, and it ap- 
pearing the next day on his report, that the 
civil actions were for juſt debts, and actually 
brought before any of the crown's informations, 
they were turned over to the marſhal upon the 
ſurrender of the bail. M. 12 G. 1. The caſe of 
the bail. of Boiſe and Sellers, Str, 641. 
2. Peter Vergen was convicted for felony, and If a defendant 
rege on condition of tranſportation; and = I 
ving alſo a civil action depending againſt him, Fecal bail, 
in which he had given bail, the bail brought him and — 
f Oes again 
him, and afterwards he is committed to a county gaol upon a % Kies of 
coming, Cur (on motion) will grant an had. corpus in order that defendant 
may ſurrender himſelf in diſcharge of his bail. M. S. Netes. 


U 2 up 


render him. 6 Mod. 231; 
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up by babegs corpus, in order to ſurrender him, 
Objected, the court could not take him out of 
the cuſtody of the ſheriff, and commit to the 
marſhal. Anſwered, that upon the return of 
the writ he was to be conſidered as the pri. 
ſoner of the court, who might do what they 
would with him, and ſend him back to Ney. 


gate for ſafer cuſtody. So the bail were ad. 


mitted to deliver him to the marſhal, and the 
court immediately remanded. him to Neat, 
M. 18 G. 2. Caſe of the ail of Peter Verge, 


| Lr. 1217. 


3. Bail may take the principal on a Sundy 
and confine him till the next day, and then ſur. 


Notice of ſurrender.) Where any defendant 


in any action here in court depending ſhall be 


rendered into the cuſtody of the marſhal of this 
court in diſcharge of his manucaptors, the de- 


fendant's attorney ſhall without delay give notice 


of ſuch rendering to the plaintiff*s attorney, and 
ſhall make affidavit thereof, before the bail in 
that action ſhall be fled or diſcharged; and in 
default thereof ſuch rendering ſhall be void. 
Kae'7. 1 As... To 

But if bail render the principal at or befar 


the return of the ſecond ſcire facias, it is good, 


though there be no immediate notice of it to the 
plaintiff, for the end of the notice in that caſe is 
twofold: ane that the plaintiff may, if he pleales, 
charge defendant in execution; the other, thi 

he be at no further trouble or charge in pro- 
ceeding againſt the bail; but if, through want of 


notice, the plaintiff proceeds further againſt the 


bail, that ſhall not vitiate the ſurrender; but yet 
the bail ſhall not be delivered, till they 14 
ſuc 
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fich charges. Per Cur. Mich. 3 Ann. 6 Mod. 


128. | 
"I notice of the render has been given, and ati 
ifidavit made thereof, and the bail-piece diſ- 
charged by the ſecondary and filed, no ſcire fa- 
aa or other proceſs ought to be ſued out againſt 
the bail. | 


On principal ſurrendering himſelf, with whom the 
Reddidit fe; c. is to be left.] Where any 
perſon ſhall render himſelf in court, or before 
one of the juſtices of the court in diſcharge of 
his manucaptors, or ſhall be brought in court 
upon any writ of habeas corpus, or before one of 
the juſtices of the court, in order to be com- 
mited to the cuſtody of the marſhal of the 
court, ſuch reddidit ſe, or writ of the habeas 
corpus, together with the return thereof, ſhall be 
kit with the ſecondary or the judge's clerk before 
whom ſuch perſon ſhall be rendered or brought, 
to be filed; and a copy or note of fuch render- 


ng, or return of the writ of habeas corpus under 


the hand of ſuch judge, or the ſecondary, ſhall 
be delivered to the marſhal of this court at the 
time of the commitment of ſuch perſon to his 
cuſtody; and ſuch copy or note ſhall be made and 
prepared by the perſon ſo rendering himſelf, or 
proſecuting ſuch writ of habeas corpus, or by his 
attorney on his behalf. Rule, T. 3 Ann. 


Of entering render in the marſhal's book.) It is 
ug! (a) to make an entry of the render in the (a) Q if this 
be abſolutely 

neceſſary t 


marſhal's book kept in the king's bench office, 
dee Salk. 272. 


Ewneratur.} When the principal is ſurren- 
dered, get a certificate from the priſon, that 
U 3 the 
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4 the defendant is in cuſtody, and thereupon the 
maſter will diſcharge the bail- piece; for till that 
| is diſcharged, the bail 1 N We | 

ve bail- If the bail-piece be without being fit 
— 0 di diſcharged by the maſter, the bail remain liable 
charged, file though the defendant be actually in priſon, det 
it with Mr. Salk. 98. Mod. Caſes in Law and Eg. 202, 


— 340. Cartb. 516. | 


A ſcire facias againſt bail in debt. 


© EORGE the ſecond, by the grace of Gol, 
of Great Britain, France and Ireland king, 
defender of the faith, and fo forth, to the ſherif 
of Middleſex, greeting, Whereas A. B. latch 
in our court before us at Veſtminſter, by bill, with 
out our writ, and by the judgment of the ſame 
court, recovered againſt C. D. (a) pound; 

(a) Add his of debt (6 )s and alſo pounds | 
addition and ſhillings for his damages which he ſuſtained, « 
| the alias dic, well by occaſion of the detaining that debt, 
bine bor bis cofts and charges by him about his fut 
boögnenc be in that behalf expended, whereof the (aid C. 
in caſe on pro- Was covicted, as appears to us of record; and 
miſe, ſay, although judgment be thereypon given, yt 
recovered a. execution of the ſaid debt and damages ſtill re 
gainf „D. mains to be made to him: and whereas E. 
for his da- and G. H. (e) heretofore, to wit, of the tern 
o_ — of in the year of our reign, in ou 
as well by occaſion of the not performing. certain promiſes and undertaliny 
| 5 de. D. * B. 1 and chf. 
C uit in that behalf expended, ke. You omit the word 4 
roygbout. If in tre/paſe, ſay, recovered againſt C. D,— pounds fit bs 
damages, which he ſuſtained as well by means of a certain treſpaſi lately ## 
by the ſaid C. D. to the ſaid A. B. as for his cofts, &c. (c) Naming dt 

Ei with their additions. . 
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— CD vw }? ge 


Court of KING s BE NC. 


faid court before us at Veſtminſter came per- 
ſonally, and became pledges and bail, and each of 
them by himſelf became pledge and bail, for the 
ſaid C. D. that if it ſhould happen the ſaid C. D. 
ſhould be condemned in the plea aforeſaid, then 
they the ſaid bail granted, and cach of them for 
himſelf did grant, that as well the ſaid debr, as 
all ſuch damages, coſts and charges as ſhould be 
adjudged to the ſaid A. B. in that behalf, ſhould 
be made of their and each of their lands and 
chattels, and to be levied to the uſe of the ſaid 
AB. if it ſhould happen, that the ſaid C. D. 
ſhould not pay the ſaid debt and damages, coſts 
and charges to the ſaid A. B. or ſhould not render 
himſelf on that occaſion to the priſon of the 
marſhal of our marſhalſea before us; nevertheleſs 
the ſaid C. D. has not as yet paid to the ſaid A. B. 
the ſaid debt and damages, coſts and charges, nor 
ſurrendered himſelf to the priſon of the marſhal 


of our marſhalſea before us; as we have under- 


ſtood from the information of the ſaid A. B. in 
our court before us; whereupon the ſaid A. B. 
hath humbly intreated us, that he may have a 
proper remedy in this caſe; and we being willing 
that what is juſt ſhould be done on this occaſion, 
command you, that by good and lawful men of 


your bailiwick you make known to the ſaid E. F. 


and G. H. that they be before us at Weſtminſter 
on next after to ſhew if any 
thing they have or know to ſay for themſelves 
why the faid A. B. ought not to have his execu- 


expedient, and ſo forth; and further to do and 
receiye all and ſingular thoſe things, which 
our ſaid court before us ſhall then and there con- 


ſider of them in this behalf, and that you have 


U 4 there 


tion againſt them, according to the force, form 
and effect of the ſaid recognizance, if it ſhall ſeem - 
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there then the names of thoſe by whom you 


ſhall make known to them, and this yrir 
Witneſs, Sec. | | | | 
78 Lee and Antonie. 


Scire facias againſt one of the bail in a 


action of debt. 


GE ORGE the ſecond, Sc. To the ſheriff of 
Middleſex, greeting. Whereas A. B. gentle. 
man, lately in our court before us at Wy. 
minſter, by bill without our writ, and by the 
judgment of the ſame court, recovered agai 
C. D. eſq; otherwiſe called, &c. (as in the bond) 
pounds for a debt, and alſo ſhillings 
for his damages, which he had ſuſtained, as yell 
by occaſion of the detaining his ſaid debt, as for 
his expences and coſts laid out by him about the 
proſecution of that ſuit, whereof the ſaid C. is 
convicted, as appears to us of record ; and al- 
though judgment be given thereof, nevertheleſs 
execution of the ſaid debt and damages remains 
to be made to him; and whereas E. F. of, Gt. 
heretofore, that is to ſay, in the term of &. 
Michael in the year of our reign, 
rſonally came before us at Weſtminſter, and 
came a manucaptor and pledge for the faid 


C. that if it happened, that the ſaid C. ſhould be 


convicted Fat the ſuit of the ſaid A. in the ſaid 
action, then he the ſaid manucaptor granted, 
that as well the ſaid debt, as all fach damages, 
expences and coſts which ſhould be awarded to 


the faid A. in that ſuit, ſhould be made of his 
lands and chattels, and levied to the uſe of the 
ſaid A. if it ſhould happen the ſaid C. ſhould not 
pay the ſaid A. the ſaid debt, damages, 1 
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ind coſts, or ſhould not render his body to the 


marſhal of our priſon of the marſbalſea before 
as; which ſaid debt and damages, expences and 
coſts are not paid to the ſaid A. nor hath the ſaid 
C rendered himſelf to our priſon of the marſhal 
of the marſhalſea before us, as we have received 
information from the ſaid 4. in our faid court 
before us; wherefore the ſaid A. hath beſought us 
to provide him a proper remedy in this particu- 
ar; and we being willing, that. what is right 
and juſt ſhould be done to him in this caſe, we 


command you, that by honeſt and lawful men 


of your bailiwick you cauſe it to be known to 
the ſaid E. F. (the bail) that he be be- 
fore us at Weſtminſter on next after, c. to 
ſhew if he has or knows of any thing to ſay for 
himſelf why the ſaid A, ought not to have his exe- 
cution againſt him for the ſaid debt and damages, 
according to the force, form and effect of the 
ſad recognizance, if it ſhall ſeem expedient to 
him ſo to doz and further to do and receive 


what our ſaid court before us ſhall conſider of 


in this behalf; and have you there at the ſame 
time the names, Fc. Witneſs Vn. Lord Mans- 
fell at Weſtminſter, the day of in 
the year of our reign.- | Ws 
| Lee and Antonie. 


Scire 
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Scire facias againſt bail on a recognizance iy 
caſe. Plea by one defendant no ca. fa, wy 
by another defendant a fieri facias execute, 
replication à ca. ſa. ſued out; and n fen 
facias ſued out, and 5 1, | 


Michaelmas term in the " year of lin 
George the ſecond. 


See Lill's Middleſex, UR lord the king gave in char 

. 395. to = O (or ſent) to the erf of . 

his writ cloſe in theſe words, to wit, George the 

ſecond, by the grace of God, king of Grut 

Britain, France and Ireland, defender of the 

faith, &c. To the ſheriff of Middleſex, greeting, 

_ Whereas E. F. lately in our court before us 
| | Weſtminſter, by bill without our writ, and by 
= 1 the judgment of the ſame court, recovered 
| againſt B. R. pounds for her damages, 
which ſhe ſuſtained as well by means of the nos 
7; ran of certain promiſes and under 
ings lately made by the ſaid B. R. to the (aid 

E. F. as for her coſts and charges by her about 
her ſuit in that behalf expended, whereof the ſaid 
B. R. was convicted, as appears to us upon te- 
cord; and now on the behalf of the ſaid E. F. in 
our ſaid court before us we have been informed, 
that, although judgment be thereupon given, 
yet execution of (or for) the ſaid damages ſtil 
remains to be made to her; and whereas allo 
T. Bartley of, Sc. V. H. of, c. V. I. of, &. 
P. F. of, &c. C. C. of, &c. C. B. of, &c. J. I 
of, Sc. and T. Baker of, Sc. heretofore, to wit, 


of the term of St. Hilary in the ot 


> > 7 = 
Fre 
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of our reign, in our ſame court before us at 


i/:tminſter perſonally came, and became pledges, 


and each of them by himſelf became pledge, for 


the ſaid B. R. that if it ſhould happen, that the / 


aid B. R. ſhould be condemned in the ſaid 
action, then they the ſaid T. Bartley, &c. (naming 
all the bail) granted, and each of them by (or 
for) himſelf granted, that all ſuch damages, 
coſts and charges, as ſhould in that behalf be 
zjudged to the ſaid E. F. ſhould be made of 
their and each of thir lands and chattels, and be 
levied to the uſe of the ſaid E. F. if it ſhould 
happen, that the ſaid B. R. ſhould not pay the 
ſaid damages, coſts and charges to the ſaid E. F. 
or ſhould not render himſelf on that occaſion to 
the priſon of the marſhal of our marſbalſea be- 
fore us: nevertheleſs the ſaid B. R. has not yet 
paid the ſaid damages, coſts and charges to the 
ſaid E. F. nor ſurrendered himſelf on that occa- 
fon to the priſon of the marſhal of our marſbal- 
ſea before us, as on the information. of the ſaid 
E. F. in our ſaid court before us we have been 
given to underſtand ; wherenpan the ſaid E. F. 
hath prayed us, that a projpigyemnedy may be 
provided for her in this behalf, and we being 
willing, that that which is juſt ſhould be done in 


this cale, we command you, thatby and law- 


ful men of your bailiwick you make known to 


the ſaid T. Bartley, Sc. (here name all the bail) 


that they be before us at Weſtminſter on Monday, 
Sc. (the return) to ſhew if they have or know an 

thing to ſay for themſelves why the ſaid E. F. 
ought not to have her execution againſt them the 
ſaid T. Bartley, Sc. of (or for) the damages afore- 
ſaid; according to the force, form and effect of 
the ſaid recognizance, if it ſhall ſeem expedient, 
and ſo forth; and further to do and receive all and 


ſingular 
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ſingular thoſe things which in our ſaid court be: 
fore us ſhall then and there be conſidered of them 
in this behalf; and have there the names of 
thoſe by whom you ſhall make known to them, 
and this writ. Witneſs Vm. Lord Mansfield, 2 
Weſtminſter, the day of in the 
6 year of our reign. At which day be- 
fore our lord the king at Veſiminſter the (aid 
E. F. came in her proper perſon, and the ſherif 
of Middleſex, to wit, an 5 

ſheriff of the ſaid county of Middleſex, returied, 
that the ſaid T. Bartley, &c. (naming all the bail) 
Nichil re- had nothing, nor had either of them any thing 
turned. in his bailiwick, whereby he could make knomn 
to them or either of them, neither were they, 
nor was either of them found in the ſame, and 
they came not, nor did either of them come; 
Alias ſeire fa- therefote, as before, it is commanded to the ſheriff, 
cias awarded. that by good and lawful men of his baili wick he 
make known to the ſaid T. Bartley, Sc. (naming 
all the bail) that they be before our lord the king at 
Weſtminſter on'Tueſday, Sc. (the return) to ſhew 
in form aforeſai if, and ſo forth, and further; 
and ſo forth. The ſame day is given to the ſaid 
E. F. there, and ſo forth. At which day beſore 
our lord the king at Weſtminſter came as well the 
ſaid E. F. in her proper perſon, as the ſaid J. F. and 
7. Baker in their proper perſons; and the ſheriff 
as before returned, that the ſaid 7. Bartley, &c. 
(naming all the bail) had nothing, nor had either 
of them any thing in his bailiwick, whereby lie 
could make known to them, or either of them, 
neither were they, nor was either of them found 

Six of the bail in the ſame; and the ſaid T. Bartly, W. H. W.1. 
make default. P. T. C. C. and C. B. although at that day ſo- 
lemnly required, came not, hor did either of 


them come, but made default; upon which - 
- al 
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fd E. F. prayed, that her execution againſt che 
ſnd T. Bartley, Sc. (naming all the bot) of (or 

ir) the damages aforeſaid, according to the 
force, form and effect of the ſaid recognizance, 
might be adjudged to her, c. and the ſaid IJ. F, 

in his proper perſon comes and ſays, that the ſaid P 
L. F. ought not to have her execution againſt One of the 
him of (or for) the damages, colts and charges bail who ap- 
eforeſaid, by pretence of the ſaid recognizance, Peared, pleads 
becauſe. he ſays, that after the ſaid judgment ene N 
zzinſt the ſaid B. R, at the ſuit of the ſaid E. F. the principal, 
was given in form aforeſaid, and before tze 
ſuing forth of the ſaid firſt writ of our ſaid lord 
the king of ſcire facias againſt the ſaid J. F. as bail 
of the ſaid B. R. at the ſuit of the faid ZE. F. no 
writ of capias ad ſatisfaciendum upon that judg- 
ment by the ſaid Z. F. againſt the ſaid B. R. wass 
in due manner ſued forth, returned and filed (a) (a) e 
in the court of the ſaid lord the king now here, 2. 
of record, which, according to the cuſtom of 

that court from the time -whereof the memory 

of man is not to the contrary uſed and approved 

in the ſame, ought to have been done before any 

writ of ſcire factas againſt the ſaid J. F. as bail as 

aforeſaid, ought to have iſſued forth; and this 

be is ready to verify; wherefore he prays judg- 

ment whether the ſaid E. F. ought to have her 

fxecution againſt him the ſaid J. F. of (or for) 

tie damages, coſts and charges aforeſaid, b 

E of the ſaid recognizance, and 22 bail 
onth (5); and the ſaid 7. Baker ſays, that the Pieras 
laid E. E. ought not to have execution againſt on the goods 
him of the damages aforefaid; becauſe he ſays, of the prin- 
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: Cipal. 
0% Scire facias againſt bail; they pleaded no ca. /a. and concluded to the 
country; and the plea was held ill by all on demurrer, for that reaſon, M. 
An. Snow v. Bail of Firebraſi, 2 L. Raym. 804. 2 Salk. 439. 


that 
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that after the giving the ſaid judgment, and be. 
fore the iſſuing the faid firſt writ of ſcire faciar 
to wit, in term in the year of the 
reign of our lord the now king, the ſaid E. F. for 
the obtaining the damages aforeſaid proſecuted 
from (or out of ) the court here, of and upon the ſaid 
judgment a certain writ of our lord the king of 
Jiri facias directed to the ſheriff of the county of 
Surry, againſt the ſaid B. R. by which writ it 
was then commanded to the ſame ſheriff, that of 
the goods and chattels of the faid B. R. in his 
bailiwick he ſhould cauſe to be made the da. 
mages aforeſaid, and that he ſhould have that 
money here on next after then 
next following, to render to the ſaid E. E. for 
the damages aforeſaid ; which ſaid writ after- 
-*. _ wards and before the return thereof, to wit, on 
mie day of in the year 
| aforeſaid at Croydon in the ſaid county of Surry, 
was delivered to one eſq; (the faid 
then, arid until, and after the return 
of the ſaid writ being ſheriff of the ſaid county) 
by virtue of which ſaid writ the ſame ſheriff 
afterwards and before the return thereof, to wit, 
on the day of in the year 
| aforeſaid at Croydon aforeſaid, cauſed the faid 
damages to be made of the goods and chattels 
of the ſaid B. R. in his bailiwick ; and this he 1 
ready to verify; wherefore he prays judgment, 
whether the ſaid E. F. ought to have her execu- 
tion againſt him of the damages aforeſaid, &. 
Replication a» And the ſaid E. F. as to the plea of the ſaid 
to the ca /a. J. F. ſays, that ſhe by any thing by the ſaid I. F. 
that one Was ; : be 

1 above in pleading alledged ought not to 
* barred or hindred from having her ſaid execution 
againſt him for the damages aforeſaid, by virtue 
of the ſaid recognizance, becauſe ſhe ſays, -— 

| | [ 


Court of Kino's BRNCRH. 


iter the faid judgment againſt the ſaid B. R. at 
the ſuit of the ſaid E. F. was given in form afore- 
aid, and before the iſſuing forth of the ſaid firſt 
writ of our ſaid lord the king of ſcire fatias 
zgainft him the faid I. F. as bail of the ſaid B. R. at 
the ſuit of the faid E. F. to wit, on the | 
day of in the year of the reign of 
our ſovereign lord the now king, and ſo forth, ſhe 
the ſaid E. F. at Weftminſ/ier in the county of Mid- 


our ſaid lord the king, being before the king him- 
ſelf, the ſame coutt being then and there at Meſt- 
minſter aforeſaid, a cettaifi writ of our ſaid lord the 


coſts and charges aforeſaid, upon the ſaid judg- 
ment againſt the ſaid B. R. directed to the then 
ſheriffs of the city of London, by which ſaid writ 
our faid lord the king commanded the ſaid then 
heriffs, that they ſhould take the ſaid B. R. if 
he would be found in their bailiwiek, and ſafely 
keep him, ſo that they might have his body be- 
fore our lord the king at Veſtminſter on 

next after then next following, to ſa- 
tisfy the ſaid E. F. for the faid pounds 
for the damages, coſts and charges aforeſaid 
upon the ſaid judgment againſt the ſaid B. R. 
a which day the ſaid E. F. being in her proper 
perſon in the court of our ſaid lord the king be- 
fore the king himſelf, (the ſaid court being then 
and there at /eſtminſtey aforeſaid) the ſaid ſheriffs 
of London, to wit eſq; and eq; 


dm, and the return thereupon, remaining filed 
0n record in the faid court of our faid lord the 
king before the king himſelf at eftminſter _ 

laid, 


dlſex obtained and ſued forth out of the court of 


king of capias ad ſatisfaciendum, for the damages, 
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at that day returned to our ſaid lord the king, and returned 
that the ſaid B. R. was not found in their baili- 2 f inven- 
wick, as by the ſaid writ of capias ad ſatisfacien- aq 


1 * 
- : 
— 


30% 


% 
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ſaid,” among the file of writs of capias ad ſath, 


faciendum of the ſaid court may more fully appear; 


and this ſhe is ready to verify by that recorg, 
and fo forth; and ſhe prays, that the record of 
the ſaid writ and the return thereupon by th; 
court of our lord the king now here may be 


| 1 as ſcen and inſpected, and ſo forth. And the faid 
to the fieri fu- E. F. ſays, that ſhe by any thing by the faid 
cias, that none I. Baker above by: pleading alledged ought not 


was ſued out. 


to be barred or delayed from having her execy- 


tion for the ſaid damages againſt him the faid 


Continuance 
of the firſt 
iſſue by curia 
adviſare 
Dult. 


T. Boker, becauſe ſhe- ſays, that ſhe the ſaid 
E. F. has not at any time hitherto, for the ob- 
taining the ſaid damages, proſecuted out of the 
court here of and upon the ſaid judgment any 
writ of our lord the king of fer; f directed 
to the ſheriff of the county of Surry againſt the 
ſaid ' B. R. as the ſaid T. Baker has above by 
pleading alledged; and ſhe prays, that this may 
be inquired of by the country, and the faid 
T. Baker thereupon doth the like, and ſo forth. 
And becauſe the court of our lord the king now 
here is not yet adviſed what judgment to give 
as well of and concerning the premiſſes againſt | 
the aforeſaid T. Bartley, W. H. V. I. P. J. CC. 
and C. B. for that they have made default as 
of and concerning the premiſſes between the 


ſaid E. F. and the ſaid J. F. above pleaded, a 


day is given as well to the ſaid E. F. as the ſaid: 
J. F. that they be before the lord the king at 
Weſtminſter on next after to hear 


their judgment thereon, becauſe the ſaid court of 


F enire 


awarded, 


our ſaid lord the king now here is not yet ad- 
viſed thereof. And as to the trying the iſſue 
above joined between the ſaid E. F. and the 


ſaid 7. Baker to be tried by the country, the 


ſheriff is commanded, that he cauſe to come 
FE; . N before 


Court of King's Bexcii. 
before our lord the king at JVefminſter on, 
G. twelve, and. To forth, by whom, and 


recognize, and ſo forth, becauſe as well; and 
ſo forth. The ſame day .is given as well to the 


proper perſon, as the ſaid I. P. and T. Baker in 
their proper perſons; but becauſe the court of 
our ſaid lord the king now here is not yet ad- 
viſed what judgment to give as well of and 
concerning the premiſſes againſt the aforeſaid 
7. Bartley, M. H. V. J. P. 7. C. C. and C. B. 
for that they have made default as of and congern- 
ing the premiſſes between the ſaid E. F. and the 
ſad J. F. above pleaded, a day is given as well 
to the ſaid E. F. as to the ſaid 7. F. that they be 
before the lord the king at Veſtminſter or 

next after to hear their judg- 
ment thereon, becauſe the ſaid court of our 
ſaid lord the king now here is not yet adviſed 
thereof; and as to the trying the iſſue above 
joined between the ſaid E. F. and the ſaid T. 
Baker, to be tried by the country; the ſheriff 
returned the ſaid writ in all things ſerved and 
executed, - together with a panel of the names 
of the jurors, of whom none, and ſo forth; there- 


S TTT 


and that of the profits, &c. ſo that he may have 
their bodies before our lord the king at Weſt- 
minſter on the ſame day; or before the king's 
right truſty and well beloved Vn. lord Mans- 
Held, his chief juſtice aſſigned to hold pleas be- 
fore the king himſelf, if he ſhall firſt come on 


| Vor. I. PART I. X aforeſaid, 


ſo forth; and who neither, and ſo forth, to 


fad E. F. as to the ſaid T. Baker there; and ſo 
forth. At which day before our lord the king at The parties 
Weſtminſter came as well the ſaid E. F. in her appear. 


next after at Weſtminſter 


fore the ſheriff is commanded, that he diſtrain p;p,;4ga4 
the ſaid jurors by all their lands, and ſo forth, awarded: 


- - —— ' ̃ 8 


| 


EI. e. 12, cording to the form of ſtatute in ſuch caſe made 
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3 at the great hall of pleas there, ac: 


8 
E G. c. 13. and provided, for default of the jurors, be- 


cauſe none of them did appear; therefore let 
the ſheriff have the bodies, and fo forth. The 
ſame day is given as well to the ſaid A. B. a 
to o the ſaid T. Baker there, and ſo forth, 


Entry on the roll of tao ſcire facias's againſ 
bail and judgment by default, 


0; R lord the king gave in. charge 
to wit, (or ſent) to the ſheriff of Middleſes 
his writ cloſe in theſe words, to wit, George the 
ſecand, &c. (inſert the whole writ verbatim to) 
Witneſs knt. rms the chief juſtice) at 
Weſtminſter the day o in the 
year. of our reign. At which day 855 aforeſaid 
A. B. in his proper perſon came before our lord 
the king at Weſtminſter, and the ſheriff, to wi 
Tides inſert the ſheriff's name) ſheriff K 
the ſaid county of Middleſex, at that day returned 
chat the ſaid E. E. and C. E. had not, nor had 
either of them any thing in his bailiwick, where 


or by which he could make known to them or 


either of them, neither were they nor was either 
of them ſound in the ſame, and the ſaid E. 
and G. H. came not, nor did either of them 
come; Therefore; as before it is commanded. 
to the ſheriff, that by good, and ſo forth, be 
make known to the faid E. F. and G. H. that 
they be before our lord the king at Veſminſter 


„o mitt - ' after to ſhew in 


form aforeſaid if, and fo forth, and W. and 
ſo forth. The fame day is given to the ſaid 


A. B. there, and lo. forth, at which wt the afore- 


ſaid 


RY Engg —— „* a — — — cx m__ 


Court of King's Banc. 


id A. B. came in his proper perſon before our 
lord the king at Veſtminſter, and the ſaid ſheriff 
returned (as before) and the ſaid E. F. and G. H. 
though at that day ſolemnly required, [or de- 
manded] came not, nor did either of them come, 
hut made default. It is therefore conſidered, 
that the ſaid A. B. have his execution againſt the 
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fad E. F. and G. H. of the debt and damages (a) (a) As the 
aforeſaid, according to the force, form and effect caſe is. 


of the ſaid recognizance, G. 


Nongrot, nonſuzt. 


0 proceſs returnable at 4 day certain, if 
plaintiff does not declare either of the 
tem the writ is returnable, or before the end 
of the enſuing term, and defendant has ap- 
red by his attorney,. and filed common 
bail of the term wherein the proceſs is return- 
able, he may ſign a nonpros, without entring 
any rule to declare or calling for a declaration, 
and the defendant ſhall have coſts taxed ag 
uſual, Sat. 14 Car. 2. c. 2. ſect. 3. And if de- 


caration ſhould be tendred at any time after 


the end of the ſecond term, and before the non 
pros is ſigned, defendant is not bound to accept 
of it, but may ſign his nonpros at any time 
alter the end of the ſecond term. But if the 
matter ſhould be under accommodation, or any 
thing ſhould prevent plaintiff's declaring withia 
2 terms, he may get a ſide · bar rule from be 
clerk of the rules for further time to declare, 
lif defendant be not in cuſtody) and muſt ſerve 
defendant's attorney with & copy thereof. 

If the proceedings are by original, defendant 
muſt before the end of the ſecond term, or 


Ul 


X 2 within 


OO 298950 —-̃—-— ᷑⁊ꝓ —H—p—ͤ— ——— — 7*n — . ˙ , SEISS o 
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within 4 days after enter a rule for plaintiff to 
declare, and demand a declaration in writing. 
And if plaintiff does not declare before the 
rule is out, defendant may. at any time, before 
the eſſoin day of the next term, ſign a nonpros, 
but not afterwards. = 


NOT ES. 


1. Plaintiff ought to pay the coſts of one non- 
ſuit only, where a /atitat was awarded againſt 
four defendants, though they appeared ſeveraly 
by different attornies, where the nonſuit waz 


for not declaring againſt them in two terms, 


For per Holt C. J. though the plaintiff might de- 
clare againſt them ſeverally, yet as the writ wa 
awarded againſt them jointly, and the plaintif 
was nonſuited before any declaration, there 
ought to be but one nonſuit for all of them, 
T. 12 l. z. in B. R. Comyns 74. 
2. Ballard cauſed A. to be arreſted, who pre- 
tended privilege, and the attorney durſt not pro- 
ceed. Two terms after they got leave to pro- 
ceed, and then the defendant's attorney would 
not accept of a declaration, becaufe two terms 
were paſt. Cur*: The delay being occaſioned by 
the defendant's protection, we will compel him 
to accept a declaration. M. 29 Car. 2. M. S. rip. 

3. After a nenpros plaintiff may hold de- 
fendant to ſpecial bail in a ſecond action, for 
plaintiff paying coſts in the firſt action, ſhall 
not be in worſe condition than before. T. 7 G. 1. 
Turten v. Hayes 1 Sir. 439. 

4. If plaintiff be nonſuit, and judgment againſt 
him for coſts, error lies in the exchequer cham- 
ber. Str. 235. 


8 8 Pro- 


\ 
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Proceedings by attornies, 


Of ſuing out an attachment of privilege (a). ] 
Write this writ on a 25. ſtamp, add an Enxgliſb tarney ſues by 
notice as for a latitat, and ſerve defendant with original, be 


a copy if the action be not bailable. waives his pri- 
| | Bs vilege. 2 Str. 
837. 2 Lev. 39. 


If the action is bailable, inſert an ac etiam in 
the ame manner as in a /atitat, make a pre- | 
cipe (b), ſign the writ with Mr. Haberdine, pay 63) zy le 
nothing unleſs the action is bailable, and then Az. 20 G. 2. 
15. for ſwearing affidavit, ſealing 7 d. an attorney 

| | ſuing out an 
attachment of privilege againſt any defendant, is to leave a præcipe with the 
ſigner of the writs with the defendant's name, not exceeding four in each 
writ, with the return and day of ſigning and the agent's or attorney's name 
who ſued out the ſame, and ſuch præcipes to be entred on the roll the pra- 
iter of latitats, Wc. are entred. | 


Appearance.) If defendant appears, he files 
his bail with Mr. Heberdine, pay him 


Declaration.) | Ingroſs declaration on treble 
14. ſtamped paper. - 


When defendant muſt plead.) If an attorney 
delivers or files his declaration, and gives notice 
thereof four days excluſive before the end of the 
term in which the attachment was returnable, 
defendant muſt plead as of that term, if rule 
to plead be. given and plea demanded. But if 
he does not deliver his declaration in that time, 
defendant . will have an imparlancez and if he 
does not deliver or file his declaration before the 
eſſoin day of the ſubſequent term, defendant will 
have an imparlance to the next term following, 


1 Præcipe 
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Precipe for an attachment of Privilege, 


Draw a line London, 1 of privilege for 4. 3. 


under defen- gent. one, 2 ag inſt C. D. 
dant's name, 8 


if the action R. 8. ret. &c, 
— 20th of 1760. N 


Attachment of privilege. 


You may put (> E ORGE the ſecond, Cc. to the ſheriff of 
fair defen- Middleſex, greeting. We command you, 
_ —.— that you attach C. D. if he may be found in your 
more. See bailiwick, and ſafely keep him, ſo that you may 
Rule Hil. 20 have his body before us at Weſtminſter on, G. 
8.2. [the return] to anſwer A. B. gent. being one of 
| — 1 % the attornies of our court before us, according 
| wig and not a, to the liberties and privileges for ſuch attornies | 
| an original. and other miniſters of the ſame court from the 
1 Show. 367. time whereof the memory of man is not to the 
contrary uſed and approved in the ſame, of a 
(a) Here in- plea of treſpaſs (a) and that you have there 


ſert an ac then this writ. Witneſs, c. 

etiam if the | 

_ — _ Indorſe the attorney's Lee and Antonie. 
ave, torn”. name and the day of La 


is, there muſt ; 
be an ac etiam the month the writ 


billz, by flat. was ſued out. 
12G.1.c. 29. 


. 1.2. 5G.2. 


C. 27. 1 . . | . 
6 Proceedings againſt attornies. 


ou muſt not arreſt an attorney, whatever 

1 may be the cauſe of action, he being al- 

ways ſuppoſed to be in court; but you muſt 
proceed againſt him as follows. 

2 „„ 


Court of King's BRKNCH. 


Note; An attorney cannot have his privi- 


lege but where he ſues or is ſued ſingly, and in 


his own right, or on his own account, and-not 
where he ſues or is ſued jointly, or in auter droit, 
as executor, Sc. | 


Bill] Draw a bill againſt him, write one 


copy thereof on treble 19. ſtamped parchment, 


and another on treble 14. ſtamped paper. 


Of filing and delivering the bill.) File the 
parchment copy with the clerk of the declara- 
tions in the king's bench office, pay him 4d. 
deliver the copy wrote on treble 14. ſtamped 
paper to defendant, or leave the ſame at his 
place of abode with notice indorſed to plead. 


| Of rule to plead and demanding plea.] Give a 
_ plead, and demand plea as in common 


When to plead.) If a bill is filed againſt an 
attorney, and a copy thereaf delivered 4 days 
excluſrve before the end of the term, -{including 
ſunday as one] he muſt plead as of that term, 
- plaintiff having given à rule to plead, and de- 
manded a plea.——But if the bill be nat filed, 
and a copy delivered within the time aforeſaid, 
defendant ſhall have an imparlance. 16 X 


Jue.] If defendant appears and pleads in 
time, you make up the iſſue with a memoran- 
dum as in other caſts. | 


X 4 Fudge 
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Judgment by default. —Vrit of inquiry.——, 
Execution.] If defendant don't appear and plead 
according to notice, you don't forejudge him, ag 
in the common pleas, but you "gn interlocut 
judgment, if the action is caſe, &c. and execute 


a writ of inquiry, and thereupon proceed to 


final judgment and execution as in other caſes, 
But if the action be in debs, the firſt judgment 
is final, and you may immediately take out 


what execution you pleaſe. 2 


N O0 T E 8. 
1. Whether a man be an attorney or not, 
muſt be tried by record. ö 
2. Replication that plaintiff is not an attor- 
ney, muſt not conclude to the country. Str, 
5 „„ 3:4 5 > ok as 


J. An attorney of C. B. who is afually inthe 
cu 


ody of the marſhal, ſhall never be ſuffered 

to plead his privilege, for there is a great diffe- 

rente between an aua and a ſuppoſbd cuſtody. 

Per. Ci. T. 5 G. 1. Windmill v. Cutting, 1 

Str. 191. — For if he ſhould, there would be 
a failure of juſtice. Her Cur*. See Cartb. 378. 

4. The ſheriff of Miudleſex moved to dit 


charge a rule to return his writ, upon affidavit 


that defendant was a menial ſervant of the lord 
Say and Scale, who had claimed him upon bis 
being arreſted, and upon which the ſheriff had 


diſcharged him; but it appearing defendant was 


an attorney, and that it was a ſtanding order of 


{a) 24 March the houſe of lords (a), that no common attorney 


or ſolicitor, though imployed by a peer, ſhall 


"_ 


have privilege, the coyrt refuſed the m—_ 


— BD 


tas act. dt 06> me — 82 - 


9 


* 
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and ordered the ſheriff to return his writ. . 
10G. 2. Wickham v. Hobart, 2 Str. 1065. 
;. Defendant. pleaded the privilege of C. B. 
plaintiff moved to ſet it aſide, he ſuing as an 
attorney of B. R. upon the foot of privilege 
taking away privilege; but Cur.” ſaid, that was 
a point of law which they would not determine 
on a motion, but put the Taue to demur 
to it. N. B. This was moved again next tem, 
and the declaration was produced, by which it 
appeared the plaintiff ſued by original, which 
was held a waiver of his privilege (a). T. 3G. 2, () 2 Lov. 395 
Hetberington, one, &c. v. Lowth, 2 Str. 837. S. P. 
— original hs d et e BORG AYE 
yes '% 
1 But if an attorney: of C. B. be brought into the court of B. R. at the 
ſuit of an attorney there, this is am eſtoppel to the defendant's privilege; even 
in ſuch caſe the defendant ſhall be ou/fed of his privilege in oh other action 
commenced againſt him in B. R. in the ſame term, East the juriſdiction 
of this court was attached upon him by the firft action. Per Cur. E. 
9M. z. in B. R, in the caſe of Bands v. Bodinner, Cartb. 377. 


6. An attorney of C. B. muſt plead his pri- 
vilege in B. R. and cannot be diſcharged on ä 
common bail (5). E. 3 G. 2. The Mayor of (5) If an at- 
Baſingſtote v. Bonner, 2 Str. 8684. ' 5 torneyofC.B. 
| be ſued in 

B. R. he doth not waive his privilege by filing bail, but may plead it 
to that action, ar any other action, on a declaration filed againſt him 
in the /ame term by the By. Bot if he pleads in chief to the fi 
action, he thereby waives his privilege, and a waiver of privilege in a 
prior action depending in B. R. is a waiver" of privilege in a// other action 
commenced in that term. Carth. 378. 


7. Held per Cur?, that if plaintiff and defen- 
dant are both attornies (c), the defendant mult (c) I ſuppoſe 
be ſued by bill; and that the plaintiff cannot take of the /ame 
out an attachment, and hold the defendant to t. 
bail as he does in the caſe of a common perſon; — 
4 Ae 


— 


e 
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caſe therefore is ah exception out of the genery 
rule, that privilege takes away privilege, 11 
14 6.2. Rath ene, Sc. v. Beſley, 2 Str. 1141. 
8. The defendant pleads his privilege tha 
he is an attorney of C. B. and bought to be im. 
pleaded there, &c. Plaintiff demurs, and ob- 
2 that defendant ſhould have brought in 
is writ of privilege under ſeal, according to 
the precedent in Raſtall, tit. Privilege 472. }, 
But per Car”: He may take advantage of his pri 
vilege by plea or writ. E. 26 Car. 2. Lauſi 

* _ v.CuppsimB.R. M. S. | 
Ca. B. x. 9. A perſon privileged in court ſhall not 
reg. Will.3. have an imparlance, neither can a bill be filed 
Si againſt him is vacation, but it muſt be file 
dente curia; and if there be a joint cauſe of 
action againſt an attorney and another perſon, 
you cannot declare as againſt one in cuſtedia, 
and the other by bill, but againſt both as 1 
cuſtodia; and the ſame practice holds in C. B. 
You muſt proceed there by original againſt both. 
Comb. 465. For an attorney cannot have his 
privilege, but where he ſues. or is ſued nh 
| and in his own right, or on his own account. 


The form of a bill againſt an attorney. 


Middleſex. A B. complains of C. D. gent. 
* one of the attornies of the court 

of our lord the king before the king himſelf, 
being preſent here in court in his proper perioo, 
for that, to wit, that whereas (ibe reſt as in 
other declarations) and thereupon he brings ſu, 


R. & 


U 


Court of Kixc's Bax en. 


R.S. for the plaintiff. bh. J obn Dot, 
The 2 in Pledges, &c. & Richard Roe. 


31g 


609 of 3 * in the 2 year of the Ce) Ne; On 


telgn of our ſovereign lord George the ſecond ,Efc: the copy, 


Adler to defendant, Of, c. js wrote at the aj as in declatations. 


Proceedings by original. (b) (A l 


In hat caſes neceſſary.) Peers of this realm 


and cry muſt be proceeded againſt in this court 
by original only. 
ſuch like, come into B. R. but either by ori- 


rior courts by writs, whic in their nature 


15 not 
ped by 


muſt be ſued by original, and ſo muſt bodies ess, of 
corporate; and hundredors on the ftat, of hue an original is, 
| = 1 
quare impedit, writ. of right, replevin, and cite an origi 


Mod. 3. 


original writs, and returnable coram nobis ubi- 


cungue, & c. as wits of recordari facias loquelam, 
accedas ad curiam, certiorari, writs of error, Oc. 
Proceeding by original is of uſe in outlawing 


defendants that conceal themſelves, and cannot 


be arreſted. | 
No writ of error lies on a 
Zinal but in parliament. 


How to procted againſt peers, Ec. If defen- 


judgment by ori- 


dant be a of the realm, or a body corpo- 


rate, the ſheriff is to ſummons the party on the 
original, and if the defendant does not appear, 
the filazer makes out a diſtringas againſt the 


defendant's lands and chattels; whereupon the 
ſheriff returns iſſues to the value of, Ec. where- 
upon you have an alias diſiringas and pluries 

| di/iringas 


3 
ginal writ, or elſe by _ removed from in- 1 
are 


2 N x 
— * 4 — y 
— 
7 4 9 
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Aibringas ad inſnitum, till the defendant does 
appear; and if the ſheriff return but fall iſſues, 
the court on motion will order him to return 
better, and theſe iſſues are to be eſtreated into 
the exchequetr, and levied on the defendant'; 
lands and chattels to the king's uſe by way of 


© » Of ſuing out an original and capias therm] 
Dtaw a præcipe thus: 


1 


— 


: 


Mer; The Præcipe for an original. 
2 chan- Niddleſex. 1 F A. B. ſhall give you ſecurity to 
cery, and proſecute his ſuit, then put by 
made ont of ſureties and ſafe pledges C. D. late of Ml nine 
the proper in the county of Middleſex, eſq; (6) that, &. 
county, and is to ſhew, that whereas (here ſet forth the whole 
not in general caunt or declaration verbatim) to the damage of 


on de dete. dhe aid A.B. of „ be fe. 

dant, except R. 8, attorney. | Ret. before ourlord the 
* _ of 1760. king on, Sc. (a gene- 
— aul return) Where 


being only a Affidavit for . ſoever, and ſo forth. 
warrant for wy 
the capias. Q, if an original may be made returnable in B. R. in any ac- 
tion of (*) debt, detinue, account or covenant. ( See Carth. 234. (4) 
By the ſtat. of additions 1 H. 5. c. 5. the count or declaration muſt tt 
forth the defendant's eſtate, or degree or miſtery, and the town, or hamlet 
or place and county where he is or, was converſant. Late commorancy is 4 
good addition: The defendant was ſued by a ſpecial original with the addi- 
tion of nuper de London merchant : the defendant pleaded, that for four years 
before he was commorant at WWhite-chapel in Middleſex, and traverſed, that 
at the time of the writ val nuper tunc vel unguam poſtea, he was of Lend; 
and made affidavit, . that the contents of his plea was true; and Theloal's 
© Digeſt, lib. 6. was cited. But upon motion the plea was ſet aſide, for by 
1 H. 5. c. 5. the plaintiff has his election to name him of the place be us 
lately commorant in, and ſo is 19 H. 6. 1. Hil. 5G, 2, Certiſu v. Mun, 


Ser. 924. . 
| | Carry 


Court of Kinc's Bineni 38) 


Carry the præcipe to the filazer; who will mae 
out the capias (a) and procure the original, and ( Though. 
return, and file it for you. Pay him 25. 64. for the it is the fila- 
firſt count and 69. for every other count of the 2 
capias, and the ſame for the original, which he , alia, 
muſt pay to the curſitor, and 4d. for filing the c. yet for 
original, ſo that you pay the filazer 55. by 
the firſt count, and rs. for every ſubſequent — 7 
count. Sealing capias 74d. To the ſheriff for 08 ee 
warrant 25. 4d. theſe ris 
pr out you 
therefore you'll find the form of a capias, &c. on this page and page 318. 


nes on original.] Where the damages laid 
exceed 401. the following fines muſt be paid 


to the king. 1 
From 401. to 100 marks o 6 8 
From 100 marks to 1001, o 10 6 
From 1007. to 200 marks 0 13 4 
From 138 l. 65. 8 d. to 166 J. 135. 4d. 0 16 8 
From 1661. 135. 4d. to 20o]. 1 0 0 
And for every 100 marks more o 6 8 
And for every 100. more o 10 @ 
The form of a ſpecial capias. 


GEORGE the ſecond, &c. To the ſheriff. 

of Middleſex, greeting. We command you, - 
that you take C. D. late of the pariſh of 
in your county, mercer, if he may be found in 
your baili wick, and ſafely keep him, ſo that you 
may have him before us on the morrow of all 
fouls, whereſoever we ſhall then be in England, 
to anſwer to A. B. of a plea, that whereas the 
ſaid C. on the day, Gc. [as in the declaration to] 

\ | to 


for thelake of en:: 
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| do the damage of the ſaid A. of ß pounds 
as is ſaid; and have there this writ. Wit- 


nels, Sc. 
To be ſigned by the filater. 


* 
J wnlertain. 
. 
* 
— 


Alias capias, &c.) If defendant cannot be 
taken on the capias, plaintiff may ſue out an 
alias capias, and after that a pluries. 

In the alias capias, after the words, we con- 
wy you, add, as we have aer commanded 


„ the pluries, after the words, we command 
you, add, as we have Nen commanded yu. 


Teſtatum capias.] If the defendant does not 
live in the county in which you intend to ty 
your cauſe, you mutt ſue out a fefatum capias 
againſt bim into the county wherein be lives, 
and get him arreſted thereon, 

This writ is grounded upon a capias iflued 
Into the county wherein you inended to try 
your action. 


Of tefle and return of original and fub _ 
4% The teſte of the original uf ful / 

at leaſt 15 days before the teſte of the Lo 
muſt be fubſequent to your cauſe of action. 

Motion to quaſh a ſpecial capias that was 
teſte 17 June laſt, the cauſe of action appearing 
on the Kee of it to ariſe 21 Sept. after. But the 
court ſaid, quaſhing was not ex debito juſtitie, 
and therefore they would give the plaintiff an 


opportunity to ſet it right if he could, by fill 11 
1 | 4 


bY * 


word then before the teſte, and only ſay, and hawe there this writ. Wits 
ng, Ce. the place of the return being wbergſcever, (OLA and therefore 


—2 22 


. e 2. S. SSS 


= ee. 


0! 
ao 
60 
in 


Court of King's Bezxcu; 


„ hel.) 
be return of the original is the teſte of the 
capias, the return of the capias is the teſte of 
the alias, and return: of the alias the teſte of the 
pluries, unleſs. the return of any of them ha 
on the eſſoin day before any term, and ther 
the next writ muſt bear teſte the firſt day of 
that term, for it cannot bear teſte out of term. 

The original and the ſubſequent writs grounded 
thereon. muſk have 15 days between the teſts 
and return of each, except in the caſes men- 
voned in the fiat. 16. Car. 1. c. C. , 7. and 13 
Car. 2. Hat. 2. C. 2. 7. 7. See antea, 2. 17 


Common appearance.) Enter it with the fila- 
zer; pay 25. 60d. | 


Of putting in ſpecial bail.] You c 
the fllazer's office a note of the names of the 
bail with their pleas of abode and additions, and 
he will attend on a judge at his chambers in 
order to put in ſpecial bail. Pay the filazer 
125. 6d. and for duty 25. judge's clerk 25. 


Notice of Bail, excepting againſt and adding 
od juſtifying bail.] As to each of theſe. you 
gbſerve the directions given antea, p. only the 
exception to bail by original muſt be entred 
in the filazer's book. 8 

The filazer on adding or juſtifying, bail will 
atend with his book; 


How to proceed in caſe defendant cannot be ar- 
ed on the capias, c.] Where defendant 


cannot be arreſted on the capias, alias or pluries, 


tie filazer will fon application] make out an 
| | exigent 


ta 


5 
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' exigent and proclamation. If defendant does not 
appear on the return of the exigent (which he 
may do by entering a common appearance, be 
your action for ever ſo much) then the filazer 


will make you out a capias utlegatum either 


general, which is to take the body only, or fy. 


cial, which is as well to extend the defendant'; 
s and chattels, lands and tenements, as tg 
take his body. ' 5 
If the defendant be arreſted on the capias ui. 
legatum, he muſt give bail to anſwer the con- 
demnation, and cannot diſchatge his bail by 
ſurrendering himſelf, but the defendatit mut 
either pay the condemnation money himſelf, of 


his bail for him. 


(a) As the 
action is. 


5) You omit 
the pledge to 


proſecute, they being returned upon the original. 


| [See outlawry p. 
Declaring.) - The method of declaring by 
=. os OE 
Declaration by. original. 
Muy term, Ge. 


Midlleſer, O D. late of Weſtminſter in the county 
bl | 


to wit, of Middleſex,” mercer, was att 
ched to anſwer A. B. in a plea of treſpaſs on 
the caſe (a), and whereupon the ſaid A. J. by 

| his attorney, complains, that whereas, 
Sc. [here go on with the delaration] to the 
damage of the ſaid 4. B. of pounds, and 
thereupon he brings ſuit, Cc. (6 


. 


% ©@ 3 e >> we > 


Court of KinG's BENCH, 


NOTE. 


Proceſs ifſues into one county, defendant is 
arreſted, and bail putin, Afterwards plaintiff lays 
his action in another county, though it is good 
2gainſt the defendant, yet his bail are diſcharged, 
if the action be by original, and are not liable 
to a ſcire facias. See 3 Lev. 235, 245, Alte, 
if the action be by bill, 


Of rule to plead.] As to | this obſerve the 


directions given p. 
Upon a ſpecial capias by original the defen- 


dant ſhall not be obliged to plead ſooner than 
upon a common /atitat. Hil. 12 G. 1,  Haywys 


v. Savage, Sir. 684. The reporter ſays, that | 


the practice was certainly to the contrary, but 
that the court, out of disinglination to favour 


proceedings by original, would not allow there 


was any difference, ſo that now (ſays the re- 
po rter) there is no advantage in taking out a 
pecial capias, and therefore he ATE it will 
be diſcontinued, Did. 

Where the ſuit is by original, defendant is 
not bound to plead: to the declaration till Oyer 
and a copy of the declaration is given, if de- 


manded, and defendant ſhall have ſuch time 
after to plead as he had when Oyer was de- 


manded, 


Tfue.) In lite up the iſſue you begin 
with the declaration, and at the end of the iſſue 
you award the venire thus: Therefore it is 
* commanded to the ſheriff, that he cauſe to 
come before our lord the king from the day 
* of [the return of the venire; but it is 


Vor. I. PART I. 15 uſual 


321 
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* 
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— 
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uſual to leave a blank] whereſoever he ſhall then 
e be in England, twelve, Sc. by whom, &c, 
% and who neither, Cc. to take cognizance, &. 


e becauſe as well, c. The ſame day i is given 
* tq the parties, Ge." | 


Record of niſi * In making up the re. 
cord the jurata runs thus; 

Middleſex. The jury between A. B. by hisw- 
torney plaintiff, and C. D. late of, c. of a plea of 
treſpaſs on the caſe, is reſpited before our lord 
the king until from Eaſter day in 15 days where, 

ſoever, Sc. [as by bill]. The ſame * is givey 
to the porting aforeſaid, &c, | | 


Venre Facias, | 
GEORGE the 8 Sc. To the ſheriff of 

greeti We command you, that 
you cauſe to come efore- us on the o/ave of 
the purification of the bleſſed virgin Mar, 
whereſoever we ſhall then be in Eng 154 twelve 
free and lawful men of the body Ty your county, 


| 
; each of whom has ten pounds by the year of 


lands, tenements or rents, by whom the truth of 
the matter may be better known, and who are 
in no wiſe a-kin either to A. B. gentleman, the 
plaintiff, or to C. D. late of, &c. to make 3 
certain jury between the parties aforeſaid in 3 
(a) if wth plea of treſpaſs on the caſe (@), becauſe as well 
ment, ſay, the ſaid C. D. as the ſaid A. B. between whom 
= N the contention is, have put themſelves upon that 
4 4 jury; and have there the names of the In 
ment, and this writ. Witneſs, Sc. | 


 Diftrings: 
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Difiringas, 

GRe. Sc. To the ſheriff oß 

greeting. We command” you, that you 
diſtrain the ſeveral perſons named in the panel 
annexed to this writ, being the jurors ſummoned 
in our court before us, between A. B. gentleman, 
plaintiff, and C. D. late of, Ic. by all their lands 
and chattels in your bailiwick, ſo that neither 
they, nor any one by them, lay their hands upon 
them, until you ſhall have another precept 
thereupon from us, and that you anſwer to us 
of the iſſues thereof, ſo that you may have their _ 
bodies before us, on whereſoever we 
ſhall then be in England, or before as in @ diftrin- 
gas by vill] to make a certain jury between the 
parties aforeſaid, in à plea of treſpaſs on the | 
_ caſe, and to hear their judgment thereupon of 
many defaults; and have there the names of 
the jurors, and this writ, Witneſs, Se. 


Both the above writs are ta be ſigned by the 
filazer, and ſealed, 


Subpena ad teft', | 


Ip a blank from your ſtationer ; fill it up, 

then get it ſigned by the filazer, pay him 

15. 8d. ſealer d. You may put four names in 

one ſubpæna, make out ſubpoena tickets (a), (a) See artis 
and ſerve each witneſs with one. . 759. 


Subpæna ad teſtiſcandum. 


(GEORGE, &e. To T. I. Sc. [naming the 
witneſſes] greeting. — command you, that 
bY 2 -__ 


A * . * 
* 4 
=- 


* 
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notwithſtanding all and ſingular your buſineſſes 
and excuſes whatſoever, you be in your pro 
perſons before us, [as in ſubpœna ad a + Where 
the proceedings are by bill, ſee p. to teſtify 
all and ſingular thoſe things which you knoy in 
a certain action now depending undetermined in 
our court before us, between A. B. plaintiff, and 
C. D. late of, Sc. in a plea of treſpaſs on the 
caſe; and this you are in-no wiſe to omit, under 
the penalty of one hundred pounds. Witneſs, G. 


For a ſulpæna ticket ſee p. 159. | 


4 * 


Writ of inquiry of damages.) In caſe you get 
judgment by default, and it is not nal, then 
you make out a writ of inquiry, which muſt be 
ſigned by the filazer, and ſealed, 185 


Writ of inquiry of damages, / | 


(GEORGE the ſecond, Sc. To the ſheriff of 
greeting. Whereas C. D. late of 
in your county, mercer, was attached 
to appear (or be) in our court before us to an- 
ſwer A. B. of a plea, wherefore whereas [here 
inſert the declaration as in an inquiry by bill, to] 
to the damage of the ſaid A. B. of pounds as 
it is ſaid, and ſuch proceedings were had in our 
ſaid court, that the ſaid A. B. ought to recover 
againſt the ſaid C. D. his damages by occaſion of 
the ſaid treſpaſs upon the caſe; but becauſe it is 
unknown to our court before us what damages 
the ſaid A. B. hath ſuſtained by occaſion of the 
remiſſes, we therefore command you, that by 
the oath of twelve good and lawful men of your 
- bailiwick you diligently enquire what damages 
the ſaid A. hath ſuſtained, as well by e 

| | FL 0 


\ 


* * * 
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bf the pretniſſes; as for his coſts and charges by 
him about his ſuit in that behalf r an d 
that the inquiſition which you ſhall thereupon 


take, you ſend to us from the day, &c: the 


return] whereſoever we ſhall then be in England, 
under your ſeal and the ſeals of them by whoſe 
oath you ſhall take that inquiſition, together 
with this writ: Witneſs, Se. 4 


Of figning nonpros, when proceedings are by 
briginal.] The defendant muſt before the end 
of the ſecond term, or within four days after, 
enter a rule for the plaintiff to declare, and he 
muſt likewiſe demand a declaration in writing, 
and if the plaintiff don't declate before the ex- 
piration of the rule, then the defendant may, at 


any time before the eſſoin day of the ſubſequent 


term, ſign a nonproſs, but cannot afterwards, 


| Proverdings, to an outlowry, 
Præcipe for original. 


— A. B. gives you ſecurity to proſecute 
to wit, I his ſuit, then put by ſureties and ſafe 
pledges C. D. late of in the ſaid county, 
that, Fr. to ſhew wherefore, that whereas the 
ſaid C. D. Cc. [here ſet forth the cauſe of 
aftion, as by a. declaration]. But inſtead of 
laying; „To the damage of the ſaid 4. 
7 pounds, and therefore he brings this 
© ſuit, Fc. ſay, © To the damage of the ſaid 
«4, pounds, as he ſays.” | 
WA 7 Ret. Ee. Ta general 
R. F. return] whereſbever, 

— Jan. 17 Ec. 
6 1 3 As 


A 75 


(GEORG E, &c. To the ſheriff of Middle, 


whereupon you did in three weeks from, Cc. 


(GEORGE the ſecond, Ge. To the ſherif 


7 7 
he. — 


The preſent Practice of tlie 

As the only difference in proceeding to out. 
lawry in this court and the Common pleas is by 
making the original returnable in the court de. 
ſigned, I refer the reader for further direction 
concerning this head to the preſent practice of 
the Common pleas, tit. Outlawry, p. 395. But 
as the exigent, 2 Sc. are tbere omit- 
ted, I have inſerted them here. . 


Exigent. , 


greeting. We command you, that you 
cauſe C. D. late of the pariſh of, &c. in your 
county, mercer, to be demanded from county 
court to county court, until according to the 
law and cuſtom of our kingdom of England he 
be outlawed, if he does not appear; and if he 
does appear, then take him and keep him ſafe- 
ly, ſo that you may have his body before us 
on, &c. [the return] whereſoever we ſhall 
then be in England, to anſwer to A. B. of a plea, 
wherefore whereas the ſaid C. on, Cc. [here 
inſert the whole declaration] to the damage of 
the ſaid 4. of pounds, as it is ſaid, and 


laſt paſt, make a return to us, that the ſaid 
C. D. was not found in your bailiwick ; and have 
you there this writ. Witneſs, Sc. 1 . | 


Proclamation. 


of Middleſex, greeting. Whereas by our 


writ we have lately commanded you, that 5 
5 ; cauſe 


Court of King's Bzxctr, 
kauſe C. D. late of the pariſh of, &c. in yout 
county, mercer, to be demanded from county 


court to county court, until according to the 


law and cuſtom of our kingdom of England he be 
outlawed, if he ſhall not appear; and if he ſhould 
appear, then that you ſhould take him and ke 

him ſafe, fo that you might have him before us 
on, c. [the return] whereſoever we ſhould then 
be in England, to anſwer to A. B. of a certain plea 
of treſpaſs on the caſe, to the damage of the 
aid A. of pounds, as is ſaid: We there- 
fore command you, that purſuant to the ſtatute 


made for ſuch purpoſe in the thirty - firſt year 


- - 


of the reign of Elizabeth, late queen of England, 


you cauſe the ſaid C. D. to be proclaimed three 


ſeveral days, accotding to the form of the ſaid 
ſtatute, one of which proclamations to be made 
at or near the moſt uſual church door of the 
mY where the ſaid C. D. is an inhabitant, that 
render himſelf to you, ſo that you may have 
his body before us at the aforeſaid time, to anſwer 
the ſaid A. B. of the plea aforeſaid; and have 
there this writ. Witnels, Cc. | 
n | Wallis, 


AT my county court held for the county of 
Middleſex, at the ſign of in the 
pariſh of St. Andrew. in Holburn in the county 
aforeſaid, on the day of in the 
year within written, the within named C. was a 
fiſt time demanded, and did not appear, and 
at my. county court held for the ſaid county of 
Madieſex, at the ſign of aforeſaid, the 
day of in the year aforeſaid, the 
"ra 1 ſaid 
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ſaid C. was a ſecond time demanded, and did 
not appear; and at my county court held for the 
ſaid county of Middleſex at the ſign of 

aforeſaid, the day of in the 
year aforeſaid, the ſaid C. was a third time * 


manded, and did not appear. 


The anſwer of | 
eſqʒ | 
and ſheriff. 
-» ay 


This writ as above indorſed was delivered to 
me the under-named Ker his ſheriff, by the 
above-named late ſheriff at his going out of his 
office. 

At my county court held for the ſaid county 


of Middleſex, at the ſign of * afore- 


ſaid, the of in the year afore- 
ſaid, the ſaid C. was a fourth time demanded, 
and did not appear; and at my county court held 


for the ſaid county of Middleſex, | and at the 


fign of aforeſaid, the day of 
in the year aforeſaid, the ſaid C. was 2 

fifth time demanded, and did not appear. 
Therefore by the judgment of elq; 
and eſq; coroners of our ſovercign 
lord the king for the * _—_— the ſaid 


C. is outlawed. , 
The aufer . 
and , : ſheriff, - 0 19 5 
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/ — 


Return of proclamation. 
Y virtue of the within writ to me directed, 

I cauſed the within named C. to be pro- 
claimed three ſeveral days, according to the 


effect of the within mentioned ſtatute, as it is 
within commanded me. . - | 


The anſwer of 


. eſq; ) 
and  _ _ Sſheriff, 
en + 


Special capias utlagatum. 


GEORGE the ſecond, tc. To the ſheriff In caſe the 
of Middleſex, greeting. We command you, defendant's 
that you fail not on account of any liberty within Se are 
your county, but that by the oath of good and track! aagdes 
lawful men of your county you diligently in- arlagatum, I 
quire what goods and chattels, lands and tene; think it will 
ments C. D. late of the pariſh of, Ec, in 5 
county, mercer, hath or had in your bailiwick — 
the day of laſt paſt, or at any time cecd againſt © 
afterwards, on which day he was outlawed in them by in- 
your county at the ſuit of 4. B. in a certain plea quifition, Fc. 


of treſpaſs on the caſe, to the damage of the ſaid — — —— 
A. of pounds, as you have returned to 50 gr 604, * 


us ſome time fince, and by their oath cauſe the 
lame to be. extended and appraiſed, according 
to the true value thereof: And whatever you 
find by that inquiry, take into our hands and keep 
lafe, ſo that you anſwer to us the value and iſſue 
thereof: And having ſo extended and appraiſed 
the ſame, what you ſhall have done * 
| BY \ m e 


wuhoſe body I kept in my ſaſe cuſtody until after · 


Witneſs, &c. 


* 


The preſent Practice of the 
make known unto us on the, Sc. I the return 
whereſoever we ſhall then be in England, diſting. 
ly and plainly under your ſeal, and the ſeals of 
thoſe by whoſe oath you ſhall have made the 
extent and appraiſement: And for that the ſaid 
C. D. conceals himſelf, and runs up and down 
from place to place in your county, in contempt 
of us, and in prejudice of our crown, as we are 
informed: We command you alſo, that you 
take the ſaid C. D. whereſoever he ſhall be found 
in your bailiwick,” as well within a liberty 2 


without, and keep him ſafe, ſo that you may 


have him before us at the aforeſaid time to do 


and to receive what our court before us ſhall in 


this caſe determine; and have there this vrt. 


Wallis 


Return of Special cap. ullagatum. 


Y virtue of this writ to me directed, T have 
taken the body of the within named C. D. 


wards, to wit, on the dax we” * 
in the © year of his maſeſty's reign, on 


which day I received his majeſty's writ of ba- 


beas corpus cum cauſa to me directed, by virtue 
of which writ immediately after the receipt 
thereof, to wit, on the ſaid day of 

I did conduct the body of the ſaid C. D. before 
done of the juſtices of the king's court 
of the bench, according to the command of the 
ſaid writ, which ſaid juſtice did then receive 
from me the body of the ſaid C. D. and did 


commit him to the cuſtody of the warden of 


his majeſty's priſon of the Fleet, and did then 
| diſcharge 


hy 


Court of Kinc's BAN. 


aſcharge me from the further ing of the 
ſad CD. And therefore I — — the 
body of the ſaid C. D. before our lord the king 
on the day within mentioned, whereſoever our 
aid lord the King ſhall then be in England, as 
by the ſaid writ I am commanded. - The further 
execution of this writ appears in the inquiſition 

and inventory hereunto annexed. | 


The anſwer 2 
and Fuer 


elq; 
The inquiſition. 


Madleſex, A N 1 indented, taken at 
the three Tuns in Brooꝶſtreet near 

Hilbourn in the county aforeſaid, the 
day of in the thirty-firſt year of the 
reign of our ſovereign lord George the ſecond, by 
the grace of God of Great Britain, France and 
bland king, defender of the faith, before me 
eſq; and eſq; ſheriff of the 
county aforeſaid, by virtue of the king's writ to 
me directed, and to the inquiſition annexed, on 
the oath of E. F. &c. (naming the jury) good 
and lawful men of my bailiwick, who being 
[worn and charged to inquire of all ſuch matters 
and things as in the ſaid writ are mentioned and 
contained on their oath do ſay, that C. D. in the 
ſaid writ named, on the + day of 
laſt, on which day he became- outlawed, was 
and on the day of taking this: inquiſition is 
poſſeſſed, as of his own goods and chattels, of 


and in the ſeveral goods and chattels particularly 
mentioned 


: 
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The preſent Pradtice of the 
mentioned and expreſſed in the ſchedule or in⸗ 
ventory thereof hereunto annexed, which {aid 


| goods and chattels are worth to be fold the ſum 


| All which ſaid goods and 
Suk I the ſheriff by virtue of the ſaid writ 
on the day of taking this 7 rg have ſeized 
and taken into his majeſty's hands, according to 
the command of the ſaid writ: And the j Jurors 
aforeſaid on their ſaid oath further ſay, that the 
ſaid C. D. on the day of or at 
any time ſince, had not any lands or tenement, 
or on the day of taking this inquiſition had ary 
other or more goods or chattels in my bailiwick, 
which can be ſeized or taken into his majeſtys 
hands, according to the command of the ſaid 
writ, In witneſs whereof as well I the faid 
ſheriff, as the ſaid jurors, have to this inquiſ- 
tion ſet our ſeals the day, Nw and place firſt 


| above mentioned. 


7 enditioni exponas, 


(GEORGE the ſecond, Cc. To the ſheriff 
of Middleſex, greeting. Whereas by a cer- 

tain inquiſition indented, taken at the three tun 
in Brookſftreet near Holbourn i in the ſaid county; 
the" ', day of laſt before you 
eſq; and e ſqʒ ſheriff of our 

ſaid county, by virtue of our writ of capias ul- 
lagatum, under the ſeal of our court of king's 
bench to you the ſaid ſheriff directed, whereby 
we commanded you to inquire what goods and 


 Chattels, lands and tenements C. D. late of the 


72 of, &c. in the county of Middleſex, mercer, 
MF your bailiwick on the day 


laſt paſt, or at any time. afterwards, 
on 


Court of Kinc's Bzncn; 


on which day he was outlawed in the ſaid county 
at the ſuit of A. B. in a plea of treſpaſs on the 
caſe, it was found by the oath of E. F. and other 
good and lawful men of the ſaid county, that 
( D. in the ſaid writ named, on the 

day of laſt, on which day he became 
outlawed, and on the day of taking the ſaid 
inquiſition, was poſſeſſed, as of his own pro- 
per goods and chattels, of and in' the ſeveral 
goods and chattels, particularly mentioned and 
expreſſed in the ſchedule or inventory thereof 
hereunto annexed, which ſaid gaods and chat- 
tels were worth to be ſold the ſum of 

pounds, all which goods and chattels you the 
ſid ſheriff, by virtue of our ſaid writ, on the 
day of taking the ſaid inquiſition did ſeize and 
take into our hands, as by the ſaid writ and in- 
quifition taken thereupon, transſcribed into our 
court of exchequer, and there remaining in the 
cuſtody of our remembrancer, more fully ap- 
pears, And being deſirous to be ſatisfied of 
the value of the ſaid goods and chattels in the 
ſad inquiſition mentioned, as is juſt, command 
you, that you ſell or cauſe to be ſold the ſaid 
goods and chattels, and every part thereof, for 
the beſt price that can be got for the ſame, and 
at the leaſt for the ſaid ſum of 

a which they were appraiſed as aforeſaid, ſo 
that you have the ſum of money ariſing by ſuch 
ale before the barons of our exchequer at Weſt- 
minſter the day of this inſtant WE 
then and there to be paid in for our uſe, and that 
you make then and there diſtinctly and clearly 
appear to our ſaid barons all that you ſhall do 
concerning the premiſſes; and have you then 
and there this writ. Witneſs Sr. Thomas Parter, 
kat. at ///eſtminſter, the day of 


* 


in 
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transſcript, and by the barons. 


being the beſt price I could get for the ſane, 


cording to the command thereof, 


The form of a petition to the lords commi- 


Tour petitioner did in the month of 


The preſent Practice of the 

in the year of our reign, by the fal 7 
| 12 

Man ll 


- 


The return. 


virtue of this writ to me directed, I hay 

cauſed the goods and chattels in the (che. 

dule or inventory hereunto annexed, mentioned 
to be ſold for the ſum of #7 5430 


which monies I have before the barons of the 
king's exchequer at Weſtminſter on the day within 
mentioned, ready to pay to his majeſty's uſe, x. 


The anſwer of 


eſq; 
Þ: ed": | gend 
| eſqʒ 


5 


— 


froners. of the treaſury, in order to lat il 


the money paid to the plaintiff. 


To the right honourable the lords commil 
fioners of his majeſty's treaſury, the 
humble petition of R. R. 


Sheweth, 


HAT V. S. late of, Cc. being indebted to 
your petitioner in the ſum of 


2 — n,, , .c_. Py 


laſt at his very great charge proſecute 1 


Court of KI 's BENCH. 

. S. to an outlawry, and by virtue of a ſpecial 
(apias utlagatum directed to the ſheriff of Mid- 
lAlſer, ſeveral goods of the ſaid JF. S. were ſeized 
and found by inquiſition to be of the value of 


which goods were afterwards ſold 
by the ſaid ſheriff, by virtue of a writ of ven- 


litioni exponas, at the fame price and value they 


were ſo appraiſed at, and the money thereupon 


niſed now remains in the hands of the ſheriff of 


Middle ſex. 
That your petitioner's ſaid debt and the 


charge he has already been at in proſecutin 2 


ſaid outlawry, greatly exceeds the ſum 
maining in the ſheriff's hands. 

Wherefore your petitioner humbly prays your 
lordſhips, that the money ſo levied as aforeſaid 
may be paid over to your petitioner, 


And your Priitioncr foal ever proy, &c. 


This petition the un of the treaſury will 
refer to the ſolicitor, and the plaintiff muſt 
make an affidavit of his debt, S. 


The form of the affidavit, which muſt be 
fworn before 4 on of the court of exe 
cbeguer. 


A. B. of, Se. eſq; maketh oath, that C. D. 


late of, &c. mercer, is juſtly indebted ta 


this deponent j in the ſum of pounds for 
(here ſet forth upon what account the defendant 
decame indebted to the plaintiff) for which debt 
this deponent did cauſe ſeveral writs ſucceſſively 


to be iſſued out of his majeſty's ag | 


* 
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be paid in the treaſury, and other offices in 


cuted, did cauſe the ſaid C. D. to be ſued to an 


judging, believes to be juſt and reaſonable: 
And this deponent further ſaith, that he hath 


two appraiſers for appraiſing the ſaid goods fo 
forth the ſeveral ſums paid, to whom, and for 


tion the money due on the attorney's bill and the 


W N 
— 
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bench at Weſtminſter againſt the ſaid C. D. and 
did uſe his utmoſt endeavours to get the ſaid 
C. D. arreſted on each of the ſaid writs; but this 


deponent ſaith, that he this deponent not being 
able to procure any of the ſaid writs to be exe- 


outlawry, and thereupon ſeveral of his goods, 
to the amount of pounds to be ſeiſed 
into his majeſty's hands, and ſold by virtue of 
a writ of venditioni exponas, as this de 
is informed, and verily believed to be true; 
And this deponent ſaith, that his attorney's 
bill for fees and diſburſements in outlawing the 
ſaid C. D. and cauſing his goods to be ſeized 
and fold by virtue of a writ of venditioni e- 
Ponas, doth amount unto the ſum of 

pounds, as appears to this deponent by ſuch 
bill delivered to him by his attorney, and which 
bill this deponent, as far as he is capable of 


paid the ſeveral following ſums on account of 
ſuch outlawry, and which ſaid ſeveral following 
ſums are not included in his ſaid attorney's bill, 
that is to ſay, to the ſheriff*s officer for exe 
cuting the writ of capias utlagatum 21. 25. to 


ſeized as aforeſaid the ſum of 2. 2 s. [here ſet 
what] which ſaid ſeveral ſums of, c. [here men- 
ſeveral ſums paid] do together with this de- 


ponen'ts ſaid debt of pounds amount 
unto the ſum of beſides the fees to 


© an _ A a_-_ a] mw ec amo a=, ea oe wa = 


obtaining his majeſty's warrant, which this de- 
| | ponent 


r! v 0 WW on» 


Court of King's Bzxcn. 
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ponent is infotmed, and Wa believes will 


amount to Pounds 


Sworn, Sc. 


The next ſtep to be i is to obtain the bo. | 


licitor's report, and after that the king's warrant 
counterſigned by the lords of the treaſury... * 
form of the warrant is as follows: 2 
George R. ven 1 fle on 
Hesses we are given to underſtand, that 
there is Peg mah in the hands of 
e.ſq; and” eſq; the preſent 
ſheriff of the county of Middleſex the ſum of 
for ſo much levied by him on the ſe- 
yeral goods belonging to C. D. which were ſeized 
into our hands by virtue of an inquiſition taken 
by virtue of a writ of capias utlagatum iſſued out 
of our court of king's bench againſt the ſaid 
CD. at the ſuit of A. B. for the recovery of a 
debt due and owing to him from the ſaid C. D. 
And whereas it further appears by reports, cer- 
tiicates and other proper teſtimonials, which the 
commiſſioners of our treaſury have laid before us, 
that the debt due and owing to the ſaid A. B. from 


the ſaid C. D. rogether with the coſts which he 


bath been at in carrying on the ſaid proſecution 
apainſt the ſaid C. D. for recovery of the faid 
debt, doth exceed the ſaid ſum of 

remaining in the hands of the ſaid ſheriff as 
aforeſaid : To the end therefore that the ſaid 
A. B. may have and receive ſome recompence 
and ſatisfaction towards his faid debt and charges 
he hath been at in ſuing for the ſame, our will 


and pleaſure is, and we do hereby authorize and 


direct you to conſent and agree, that ſo much 
Vol. I. Pant J. Z of 
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of the ſaid | as doth or ſhall u. 
main in the hands of the ſaid ſheriff (after de 


| (GEORGE the ſecond, &&c. To 


We command you, that laying aſide all ex. 


matter and thing ſpecified in an order of ov! 
court of exchequer at Weſtminſter, made in 1 
cauſe in our ſaid court depending between us 


The preſent Practice of the 


ducting the uſual poundage for levying the ſame) 
be paid over to the ſaid C. towards ſatisfaction d 
his ſaid debt and coſts accordingly, whenever e 
by his counſel learned in the law ſhall think fit i 
move our court of exchequer for an order forthy 
purpoſe; and we do alſo authorize and dire 
you to do, or cauſe to be done, ſuch further q 
other acts as our ſaid court of exchequer up 
ſuch motion ſhall or may judge neceſlary for 
rendering our intentions herein moſt firm, valid 
and effectual; and for ſo doing this ſhall be 
your warrant. Given at our court at St. Jane! 
ige a yer 
of our reign. 


By his majeſty's command. 


To our truſty and Newcaſtle. 5 
well beloved Charles Hen. Bilſon Lag. 
Prat, eſq; our at- Nobert Neugen. 
torney general. Beſborough. 

 Subpena, 


eſq; and _ eſq; ſheriff of our county 
of Middleſex, or to their under-ſheriff, greeting. 


cuſes, you obey, fulfil and perform all and every 


and C. D. outlawed at the ſuit of A. B. upon an 


outlawry, the tenor of which order . 
| 7 SS 
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Court of King's BE Neff. 
fuller information therein is hereunto annexed: 
And this you are not to omit, under the pe- 


nalty of one hundred pounds, which we ſhall 
cauſe to be levied upon your goods and chattels, 


| lands and tenements, for our uſe, if you neglect 


this our command. Witneſs Sr. Thomas Parker, 

knt, at Weſtminſter, the _ day of 

in the year of our reign. By the ſaid 

order made the ſame day, and by the ſaid barons. 
Maſbam. 


An order to the ſheriff to pay the money to 


T is found in a certain book of orders of this 
exchequer, to wit, among the orders of 
term in the year of the reign 
of king George the ſecond, in the- page 
on the part of this remembrancer as follows: 
the 19th day of 175 
3 the king and C. D. outlawed at the 
I ſuit of A. B. upon an outlawry, upon the 
motion of Mr. of counſel of E. B. widow 
and adminiſtratrix of A. B. deceaſed, informing 


the court, that the ſaid C. D. having been pro- 
ſecuted to an outlawry by the ſaid A. B. upon an 


action of treſpaſs upon the caſe in his majeſty's 


court of king's bench, a writ of outlawry theres 
upon ifſued againſt the ſaid defendant, under the 
ſeal of the ſaid court, directed to the ſheriff of 


Maddleſex, by virtue whereof the ſaid ſheriff ſei- 


zed by inquiſition ſeveral goods and chattels 
belonging to the ſaid defendant, appraiſed at 
and further informing the court, 


Z 2 that 
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that the ſaid writ of outlawry and inquiſitigf 
being tranſcribed into this court, a writ of oy. 
ditioni expanas underthe ſcal of this court iſſued 
on the; day of laſt, for ſelling 
the ſaid goods, returnable the day ol the 
ſaid month of at which time 
eſq; and eſq; the preſent ſheriff of 
Middleſex, returned the ſaid writ, and certifyeq, 
that they had ſold the ſaid goods and chattel 
for the ſaid ſum of + : It was therefore 
prayed by the ſaid Mr. that the (a 
eſq; and e efq; or their under. 
ſheriff, might forthwith pay to the ſaid E.] 
adminiſtratrix of the ſaid proſecutor, or her o- 
der, the ſaid ſum of towards ſi. 
tisfaction of the debt due from the ſaid defendant 
to the ſaid proſecutor: Whereupon and on 
hearing Charles Prat, eſq; his majeſty's attorney 
general, conſenting thereto, on behalf of his 
majeſty, .it is ordered by the court as prayed, 
the ſaid ſheriff firſt deducting out of the (iid 
the uſual poundage. | 


The form of a ſuperſedeas 70 the exigent, 


GEORGE the ſecond, Sc. To the ſheriff 
DOof Middleſex, greeting. Whereas by our 
. writ we have lately commanded you, that you 

ſhould cauſe C. D. late of in the county 
of e eſq; to be demanded from county 
court to. county court, until, according to the 
law. and cuſtom of our kingdom of England, he 
be outlawed, if he did not appear; and if he ap- 
peared, that you ſhould take him and keep him 
. date, fo that yoy might have him before us in, 

Sc. [the return] whereſoever we ſhould then 


+ 
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be in England, to anſwer to A. B. of a cer- 
uin plea of tre ſpiſs on the caſe, to the damage 
of the ſaid A. B. of pounds, as is ſaid: 
Now foraſmuch as the ſaid C. before the iſiuing Note; Tho- 
dur ſaid writ of exigent, appeared in our ſaid the writ ſays, 
court before us by his attorney, and tat "ve de: 


often offered to anſwer the ſaid A. of the plea 2 


foreſaid, our ſaid writ did not duly iſſue: We the i/uing of 


ther fore command you, that you forbear all the bt. 

further d -raanding the ſaid C. or outlawing, Vet it an A 

tking, or any way moleſting him on that ac- ME {I 
| b 5 entred. 

ciſion; and have there this writ. Witneſs Vn. 

Lord Mangfield, at Weſtminſter, SSW. 
. | Wallis. 


You put the attorney's. name to this writ, 
but need not the day, &c. when ſued out. 


NOPE 

1. Attorni*s to deliver writs of proclamation, 
and ſheriffs duly to execute them. Rule, M. 
1654. ſe&.' 6. | TIL 

2. A priſoner taken upon a capias in proceſs 
not to be diſcharged till he hath given bond to 
appear. Mid. eat? © or 26) 

3. A man is outlawed in; Middleſex, à capias 
ulagatum may be ſued out againſt him in any 
other county without à zeftatum, 2 Vent. 3 3. 

4. Where the proceſs is againſt two on A int 
cauſe of action, and one only is arreſted and puts 
in bail, the other muſt be outlawed before there 
can be any further proceedings. M. 8 G. 1. 
Eawards. v. Carter & al, Str. 473. 

5. Defendant pleads an outlawry in diſability 
of the plaintiff, and it being reverſed, he cannot 
plead another in diſability. 


2 3 6. By 
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wy 1 El. 1. 6. By flat. Meſim. 2. (a) proclamation of out. 


Note chis. 


lawry is to be made in the county court, every 
frecholder being ſuppoſed to be there, becauſ: 
there he ought to be, and thercfore bound to 


take notice of it. Carth 484. | 

7. Plea of ten outiawries on meſne proceſs in 
diſability. Demurrer. Zugic* quod reſpondeat ulte- 
rius. Plea ill for duplicity, for the plaintiff ws 
as well diſabled by one outlawry as by all the 
other nine, to which ſeveral ahſwers are required, 
T. 3 Fac. 2. Trevilian v. Seccomb, Carth. 8. 

8. Erbo, who was a foreign merchant, and 
never in England, was outlawed at the ſuit of 
Malthews in an action on ſeveral promiſes for 
goods ſold and delivered, and upon a ſpecial 
capias utlagatum a ſhip and other effects belong- 
ing to Erbo were ſeized as forfeited upon this 
outlawry. Motion that this outlawry might be 
vacated, and reſtitution awarded, upon affida- 
vits that the defendant was never :»fra legen, 
i. e. that he was never in England, and therefore 
could not be outlawed, becauſe that was putting 
him extra legem. Sed per Cur” : This outlawry 
ſhall not be vacated upon ſuch affidavits, but 


the defendant may bring a writ of error, which 


he accordingly did, and put in bail according to 
the new ſtatute, whereupon the plaintiff con- 
ſented to the reverſal of the outlawry, 

Nate; This was a good project (ſays the 
reporter) to get bail from a foreigner. M. 
10 W. 3. Matthews v. Erbo in B. R. Carth. 4. 


1 Pei 


Court of King's BRN. 


Proceedings by habeas corpus ad faciendum 
& recipiendum. 


HERE a defendant is arreſted by the 

ſheriff on meſne proceſs, or on an exe- 
ation (a), he may, in order to avoid going to 
the county gaol, or, if confined there, to get 
out, remove himſelf by habeas corpus to the 
king's bench pri and enjoy the rules on 
giving proper ſecurity to the marſhal. 

Note; Where the defendant is not charged in 
cuſtody of the ſheriff with proceſs our of this 
court, he muſt, in order to be removed, get 
ſome creditor of his, to ſue out of this court a 
bailable writ againſt him, and deliver it to the 
ſheriff before he brings his habeas corpus, other- 
wiſe he cannot be turned over. * 


Where an habeas corpus may be made return- 
able immediately.) An babeas corpus to remove 
the body of a priſoner, directed to the ſheriffs of 
London, or ſheriff of Middleſex, the judge of the 
narſbalſea court, or other inferior court within 
hive miles of London, may be granted in vacation 
or term-time, returnable immediately. Rule 


M 1654. ſet. 7, 8. 7 


— 


ba. — 


18 


(a) Stab. 2 H. g. flat. 1. c. 2. ſays, That if upon a 
tertiorari or corpus cum cauſa it be returned, that the priſoner 
s condemned by judgment given againſt him, he ſhall pre- 
ſently be remanded and remain in priſon without being let to 
bail againſt the will of the plaintiffs, until agreement (ſatia- 
oa be made to them of the ſums adjudged. See paſtea 

note. 


24 ben 


344 The preſent Practice of the 


When an habeas corpus cannot be returnable 
immediately.) Writs of babeas corpus to remove 
cauſes out of inferior courts (except courts 
within five miles of London, as the ſheriffs court 
in London, marſhalſea court, Sc.) mult be re. 
turnable on a day certain in court in the term, 
and not immediately, unleſs it be to deliver over 
a priſoner in diſcharge of his bail. Role; 1654. 

et. | N 
" Add every ſuch wtit, "that ſhall! be ſued out in 
Hilary or Trinity term, or the beginning of the 
following vacation, muſt be retornable on the 
firſt or ſecond return of the ſubſequent term. 

And if returnable in Hilary or Ninihy term, 
the writ ought to be made returnable the frf 
or ſecond return of thoſe terms; and if returnable 
later, any judge of che court may grant a fr. 
cedendo. 


Of ſuing out a habe corpus, and putting it 
fa) k wit of lowed (4).] Write the habeas corpus upon a 
habeas corpus 54. ſtamped piece of parchment: Ties write a 


cum cauſa, fiat on unſtamped paper. 
ſued out of 


any of the courts at Vefiminſter to an We court, ſhall be noed kb 
delivered to the judge or officer, before any of the jury are ſworn, Stat, 
43 Elix. c. 5. ſecb. 2. And ſuch writ ſhall not be allowed to ſtay or te- 
move any cauſe depending in any court of record, which ſhall have jutiſ- 
_ diction to hold plea of the cauſe, unleſs delivered before iſſue or demurrer 
Joined, ſo as it be joined within fix weeks after the arreſt or appearance 
F „ 


% π wavy 


The Fiat. „ 


_—_ f 54 


Middleſex. E T there be a abs corpus for 


- C. D. to do and receive, return- 
able immediately. | 
Make 


[ 
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Make a note for the office thus: | 
Middleſex. Habeas corpus for C. D. to do and 
tone. 195 52 | 
Returnable immediately. 
- Vit R. S. n | 
Of —x 760. * 
+ 


Carry the frat and note for the office to Mr. 
Heberdine in the kings bench office, who will 
ſign the writ,” and keep the i at for the judge to 


hen (a). Pay 6. 8 d. in term- time, and in ., ) Habeos 


= 


um iſues, under the penalty of 5/. Stat. 1 & 2 P. & M. c. 13. 


la Middleſex the fees are, if defendant be 
charged with one action, 95. 4d. If with more 
actions than one, the ſheriff takes 25. 4d. for 
each action; and if defendant be in Newgate, 
you pay 25. 4d. more for a warrant to the 
keeper to deliver him to the bailiff, 

If your habeas corpus is to the palace court, 
you pay for having it allowed. 55. viz, 45. 8d. 
and 4d. for the jurat. | 

For the form of a habeas corpus, ſee p. 


Commitment, Sc.] The habeas corpus being 
returned by the ſheriff, the bailiff will bring the - 
defendant to a judge's chambers, who will com- 
mit him to the king's bench priſon. Pay to the 
bailiff 10s, At the judge's chambers 85. 6d. 
and 65. 8 d. to the tipſtaff, who will carry the 
defendant to the king's bench priſon. CP. 

the habeas be returnable in court, you pay 
to the judge's clerk 45. ſecondary 28. deputy 
*” 1:4 12 159440 * 1 „ e marſhal 


vacation 78. 8d. Sealing 7d. Lodge the writ for en 
in the office for allowance. opodfa priſoner 
to be ſigned 


by the chief juſlice, or one of che juſtices of the court, out of which the 


r 


| 
| 
| 
» 
1 
| 


Pn. 


* 
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marſhal 25. chaplain 25. clerk of the papen 
15. cryer 64. tipſtaff 10. | | 
Note; Perſons committed to the cuſtody of Wl , 

| the marſhal on a habeas corpus, muſt remain in 7 
actual cuſtody two days next after ſuch commit. 
ment, notwithſtanding a habeas corpus from any 
other court. Rule, Hil. 5 W. & M. 

Where any perſon ſhall be brought into cot 
upon a habeas corpus, or before a judge, in | 
order to be committed to the cuſtody of the | 
marſhal of this court, the writ of habeas corpus 
together with the return thereof, ſhall be leſt 
with the ſecondary or judge's clerk, before 
whom ſuch perſon was brought, to be filed, and 
a copy or note of ſuch return of the writ of 
' babeas corpus under the hand of the judge or 
ſecondary, ſhall be delivered to the marſhal at 
the time of the commitment of ſuch perſon tohis 
cuſtody, and ſuch copy or note ſhall be made and 
prepared by the perſon proſecuting ſuch writ of 
habeas corpus, or by his attorney., Rule, T, 
3 Anne. | 


Of removing cauſes, where the action does nit 

exceed five pounds.) By ſtatute 21 Fac. 1, C. 23. 

it is enacted, That if in any cauſe not concerning 

| freehold or inheritance, or title of land, leaſe or 
1 | rent, which ſhall be brought in any court of 
record within any city, liberty, town corpo- 
rate, or elſewhere, which ſhall have juriſdiction 

to hold plea in that cauſe, if it ſhall appear ot 

be laid in the declaration, that the debt, da- 

mages, or things demanded doth or ſhall not 

By fat. 12 amount to or exceed the ſum of five pounds, 

G. 1. c. 29. that 
z. the judges | | 

of ſuch inferior courts, as are deſcribed by fat. 21 Far. 1. 3 

proceed in ſuch actions, as are therein ſpecified, which appear or are laid not 


= 


7 
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that then ſuch cauſe ſhall not be ſtayed nor re- to exceed '5 1. 


moved into any of his majeſty's courts at Vet- 
. Sc. by any writ or writs whatſoever, 


although there 


to actions againſt 


be ſued or proſecuted forth or out of his ma- the defendane 
jeſty's courts at Heftminſier, &c. other than wherein the 


writs of error or attaint. See ſe. 4. 

And if any writs ſhall be ſued forth contrary 
to the intent and meaning of this a&, that then 
it ſhall and may be lawful to and for the judge 
or officer, to whom ſuch writs ſhall be directed 
or delivered, to diſallow or refuſe the ſame, and 
to proceed as if no ſuch writs' had been granted 
or ſued out. Se#. 3. 1 "2 

Provided always, that this ſhall extend only to 
ſuch courts of record in liberties, c. for ſo long 
time only as there is or ſhall be an utter barriſter 
ol three years ſtanding at the bar of one of the 
four inns of court, that is or ſhall be ſteward, 
under ſteward or deputy ſteward, town clerk 
or judge, or recorder of the ſame inferior court, 
or that is, or ſhall be from time to time aſſiſtant 
to ſuch judge, as ſhall not be an utter barriſter of 
ſuch ſtanding as is aforeſaid, and there preſent, 
and not of counſel in any action, ſuit or cauſe 
then depending in the ſame inferior court. 
Kas. 6. | 
Provided, that this act, or any thing therein 
contained, ſhall not extend to any cauſe, wherein' 
any ſuch foreign or other plea ſhall be pleaded - 
could not be tried or determined within the 
juriſdiction of ſuch inferior court. Sec, 7. 


„ 


plaintiff's de- 


mands ſhall 
exceed 54. 
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5 The defen- Of bail en a habeas corpus.] Special bail/ is 
gant is ar- required in all cauſes removed by habeas cer. 
reſted by pro- pus (a) out of inferior courts, except the de- 


HORS. fendant be an executor () or adminiſtrator, or 
in a plea of the action be for words or ſmall aſſaults, unlef 


treſpaſs upon a judge of the court ſhall otherwiſe order. Ste 
the cale, Nules, M. 1654, / 9. I. 2 J. 2. Upon a removal 
and bail s from an inferior court an heir ſhall not be held 


x 4 L . « 
To plaimif to a ſpecial bail, as he was below. NM. 29 Car. 2. 


declared, then Sr. Jobn Latorence v. Blithe in B. R. 2 Lev. 204. 
the cauſe is | 
removed by habeas corpus, and the plaintiff delivers two declarations, one 
for words, and another for money, upon promiſe. Hale C. J. ſaid, that il 
the party have declared before the habeas corpus delivered, the bail ſhall be 
ſhecial only as to that action, and ſhall be common bail to the other action; 
| bur if no declaration, then the bail put in upon the habeas corpus ſhall be- 
ſpecial bail to all actions of the plaintiff againſt the defendant of that tern, 
Hil. 25 & 26 Car, 2. Serle & Newton, M. S. notes. (a) And though 
defendant be bailed before the receipt of the writ, yet the officer ought to 
return the cauſe. (5) An executor finds bail in an inferior court, the cauſe 
being removed by habeas corpus, ſhall not find bail above. 7. 21 Car. 2. is 
Z. R. 1 Lev. 208. See 2 Lev. 204. | 


No bail on any habeas corpus is to be put in 
until the habeas corpus and cauſes for which bail 
is to be put in be returned. Rules, M. 1641, 
E. 29 Car. 2. Hil. 10 N. 3. N 
Buy the habeas corpus the proceedings in the 
inferior court are ended, and the bail diſcharged; 
and the proceedings in the ſuperior court are 
de novo, and bail muſt be put in de novo; the 
reaſon is, becauſe the perſon of the party being 
removed hither, the inferior court hath loſt the 
juriſdiction over him, and not having jurif- 
dition over the perſon, they cannot proceed in 
the cauſe, and no more is removed than the 

rſon and the cauſe ; the plea, c. are not re- 
moved. Skin. 244. | . 

lt 


= 
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If A. be brought into B. R. by habeas corpus, 
and puts in bail, the bail are liable to all actions 
mentioned in the return of the Habeas corpus, 
wherein the plaintiff or plaintiffs ſhall declare 
againſt the defendant within two terms next after. 


Within what time bail muſt be put in after. 
allowance of habeas corpus.) At the return (a) (a) No bail 
of the writ of habeas corpus plaintiff in term- ſhall be put in 
time may have a rule from a judge for a pro- upon any writ | 
cedendo, unleſs good bail be put in within four f l c 


days next after defendant's attorney ſhall N nag ng 
ſerved with a copy of the rule. 1 1 
| * ſuch bail ſhall 


not be taken by any juſtice of this court, unleſs that writ with the return 
thereof ſhall be offered before the {aid juſtice to be filed at the time of put- 
ting in thereof. Hil. 10 V. 3. See E. 29 Car. 2. 8 V. 3. Rat, 
M. 1651. 


If in vacation, then you may leave a rule for 
a procedendo, Unleſs good bail be put in within 
ſix days next after notice thereof. 


Excepting againſt bail.] When ſpecial bail is 
put in before any judge of this court de bene eſſe 
upon an habeas corpus, if the plaintiff does not 
except againſt the bail within 28 days next after 
the putting in thereof (5) the bail ſhall be filed (5) After no- 
by the defendant's attorney within. four days . 8 
next after the end of the ſaid 28 days. Rule, M. 7. tc 


16 Car. 2. = 


oo 


Of putting in better bail after exception.) If 
the plaintiff does except againſt the bail put in 
de bene eſſe, he may have a rule from a judge 
1 for a procedendo, unleſs defendant put in better 
ö bail within four days after ſervice of ſuch __ 
and 


> 


4 
44 f 
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and: this, whether it be in term: time or yz 
| cation. „ ot 


Of notice of putting in bail or excepting to bail] 

| You muſt give the like notice in writing, on put. 

ting in or excepting to bail on a habeas corgy, 
as you do on a cepi corpus. [Vide p. 


Where the plaintiff is and is not bound to act 
the bail below.) On removal of a cauſe by J. 
beas corpus out of the marſhalſea, or other inf. 
rior court, the plaintiff is bound to accept the 
bail below, if they offer themſclves in this court; 
otherwiſe where a cauſe comes hither out of 
London. Per Holt C. J. M. II V. 3. Ain. 
in B. R. 1 Salk. y. > 


Defendant not to be diſcharged, till bail be pr- 
feed.) Where a defendant is retuthed in 
cuſtody on an habeas corpus, or cepi corpus, be 
is not to be diſcharged before bail is perfected. 


Bail how taken before commiſſioners.] If bail 

be given upon any action removed out of aty 
inferior court by writ of habeas corpus, and te- 
turned in B. R. inſtead of the plaintiff's name, 
you write at the ſuit of the plaintiff (or plaintifis) 
in the plaint, and the cognizors. mult under- 
take, that if the defendant be condemned at the 
ſuit of the plaintiff or plaintiffs in the plaint, 
that he ſhall ſatisfy the coſts and condemnation, 
or render his body, &c. Rule, 8 W. 3. 1690. 


Detlaring on an habeas corpus.] You mult de- 
clare againſt defendant de novo, as in cuſtody of 
the marſhal, for the record itſelf is 8 

OS mov 
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moved by a babeas corpus, as it is on a certiorari, 
but remains below. Salk. 352. Skin. 244. 
If a cauſe be removed by habeas corpus, the 


plaintiff cannot declare before the habeas corpus 
v allowed. M. S. notes. 8 


Within what time plaintiff muſt declare.] The 
plaintiff muſt declare before the end of the 
ſecond term after the return of the writ of Ba- 
beas corpus, and the defendant is not bound to 
plead to a declaration delivered afterwards. 

But if the defendant removes the cauſe by Nonpros on 
habeas corpus, and puts in bail, he cannot non- habeas corpus. 
proſs the plaintiff for want of a declaration 
in time. 


Of laying the venue in cauſes removed.] If a 
cauſe be removed by habeas corpus out of the 
courts of Canterbury, Southampton, Hull, Litch- 
feld or Pool, which are counties where the judges 
of aſſize ſeldom go, and the action be tranſitory, 
it muſt be laid in the county wherein ſuch city or 
town is, as Kent, Southampton, York, Stafford 
or Dorſet. Rule, Mich. 1654. .. 9. 


What time defendant has to plead in Hilary or 
Trinity term, and the plaintiff declares in Lon- 
don or Middleſex.] If a cauſe be removed 
out of London or Middleſex, the marſhalſea, or 
any other inferior court within five miles of Lon- 
don, in Hilary or Trinity term, and bail is put in, 
and the plaintiff declares in London or Middleſex, 
and delivers his declaration ſix days before the 
end of term, the defendant ſhall plead 3 days 
before the eſſoin of the ſubſequent term, that 
the plaintiff may enter the iſſue, if he w_ 

| t 
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but if the plaintiff does not deliver his de 


claration ſix days before the end of the term, 
the defendant ſhall have an imparlance till the 
ET S 68.575 '\ 


N Leer 
next term. %% 


4 Mun. S. N i ICE of 
bat time defendant has to plead in Hilary 
Trinity term, if the action be laid in any othe 
county than London or Middleſex.] If a cauſe 
is removed out of any court, except in Londin 
or Midaleſex, the marſbalſca, or any other cour 
within five miles of London, and the plaintif 
does not declare in London or Middleſex, but in 
ſome other county, and the plaintiff deliver 


his delaration at any time before the end of Hilaty 


or Trinity term, the defendant is bound to plead 
by the time the rule is out, that the plaintiff may 
try his cauſe at the aſſizes, if he thinks proper; 
and if the defendant does not plead by tht 


time, judgment may be entered againſt him, 


What time defendant” has to plead in Michael 
mas or Eaſter term.] Where the habeas corpusis 
returnable in Michaelmas term, if the declaration 


be delivered before the Haus of St. Martin; 


in Eaſter term, if delivered before menſem Paſche, 
and the action is laid in London or Middleſex; 
the defendant muſt plead to trial the ſame term; 
but if delivered after theſe reſpective times, and 


yet ſix days before the end of either of theſe 


terms, the defendant, wherever the action is 
laid, ſhall plead to enter three days before the 
eſſoin day of the ſubſequent term; and if not 
delivered fix days before the end of either of 
theſe terms, the defendant has an imparlance 
until the next term, | N 
This 


{ 
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This is the old method of proceeding in rela- 
ton to the defendant's pleading; but ſince the 
general rule for pleading on a cepi corpus, made 
7. 5 & 6 Geo. 2. the practice is not yet ſettled, 
ſome attornies following the old method of pro- 
ceeding above mentioned, while others keeping 
to the ſaid general rule of Trinity 5 & 6 Geo. 2. 
as on a cepi c 

Note; A plea in abatement on a habeas cor- 


jus muſt be pleaded befofe the rule for pleading 


is out. 
NOT ES. 


1. After an interlocutory judgment, and be- 
fore final judgment, a habeas corpus cum cauſa 
vas brought: Before the return of the writ the 
defendant died, and a procedendo was awarded 
becauſe by the 8 & g V. 3. c. 11. the plaintiff 
may have a ſcire facias againſt the executors, 
and proceed to judgment, which he cannot have 
in another court; and by this means he would 
be deprived of the effect of his judgment, which 
he cannot have in another court, which would 
be unreaſonable. H. 1 Ann. Anon. in B. R. 
1 Salk. 352. | | 

2. An action of debt was brought againſt the 
defendant as a feme ſole in the palace court; 
iter appearance and plea pleaded ſhe married, 
and then removes the cauſe in B. R. per habeas 
corpus; and bere the plaintiff declares againſt 
her in the cuſtody of the marſhal. Defendant 
pleaded in abatement, ſhe was married at the 
time of the habeas corpus ſued out, and ruled a 
2 good plea; for here the . are de 
10, and the court takes no notice of the pro- 
ceedings below, or of what precedes the habeas 

Vor. I. Part I. Aa corpus; 
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corpus; but the courſe in ſuch caſe is to move the 


matter to the court upon the return of the habeas 
corpus, and the court will grant a precedendo; for 
though a habeas corpus be a writ of right, yet 
where it is to abate a rightful ſuit, the court 


refuſe it. M. 6 Ann. Hetherington v. Ronald. 
in B. R. 16alk.8. | WEE, 


3. Motion for an habeas corpus to remove 
Shute, who was in a county gaol, upon an action 
of debt for 10001. upon bond, by proceſs out of 
the common pleas, and barbarouſly uſed by the 


gaoler. Per Twiſden, you ſhould have moved 


in the common bench, and then he would have 


been ſent to the Fleet. You may have an habeas 


corpus out of the crown fide. But if the caufe in 
the common bench be returned, we muſt re- 
mand him, though we may puniſh the gaoler, 


E. 23 Car. 2. The King v. Pennyſtone, MS. Rep. 


4. On an habeas corpus, if the gaoler omit 
any of the cauſes, it is an eſcape for ſo much. 

5. The ſheriff is not bound to bring up the 
priſoner upon an habeas corpus, unleſs reaſonable 
charges be tendred him. Ti. 20 & 21 Car. 2. 
Cox v. Dowl, in B. R. MS. Rep. © 

6. A priſoner was brought up from Of 
gaol by habeas corpus, in order to be tome! 
over to the king's bench priſon; but the court 
refuſed to do it, becauſe tlie ſheriff was not paid 
the charges of bringing him up, and fo he was 
remanded. E. 6 Ges. 1. Anon. 1 Str. gos. 

7. On a motion againſt Bambridge, the warden 


of the Fleet, it was held, that if an habeas corpus 


is brought, he muſt obey ir, though the party 
refufs to pay his fees, for he has a remedy 
for them. M. 2 G. 2. Hopman v. Barber, 2 
Str. 814. R 0 10 Ou * 

8. The 


\ 
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$. The ſheriff had the defendant in execution 
on a ca. ſa. plaintiff delivered him an habeas cor- 
to remove him to the king's bench priſon. 
The ſheriff upon this inſiſted to be paid his 
ndage on the execution before he part with 
the body of the defendant, and would have 
diſtinguiſhed this caſe from the caſes in Salk, 
230, 331, 332, in as much as he had here ac- 
tually executed the proceſs; and thoſe caſes 
only againſt his inſiſting to be paid before hand, 
and that there is nothing in the ſtatutes 29 Eliz. 
.. or 3 G. 1. c. 15, / 17. againſt it, and offered 
on payment of his poundage to bring up the 


body. But the court ſaid, they could not be 


making bargains with people to obey their pro- 
ceſs, which they would inforce an obedience to, 
id leave the ſheriff to his action of debt for the 
fees, which was his legal remedy. It went off 
a laſt upon the ſheriff*s ſubmitting to carry him 
toa judge's chambers; and Foſter J. ſaid, if he 
was brought to him, he would not turn him 
over, till the poundage was paid. M. 20 G. 2. 
White v. Haugh, 2 Str. 1262. 

9. An action was brought in the ſheriff of 


Lindon's court againſt two partners; one brings an 


labeas corpus, and puts in bail for himſelf only. 
Motion for a procedendo, which was granted, 
for otherwiſe the plaintiff will be diſabled to go 


on in either court. 7. 8 G. 1. Fry v. Carey, 
Ar. 527. 


10. A babeas corpus (as I have been informed) 


les to the cinque ports at the ſuit of the king, 


* 


though not at the ſuit of a ſubject. | 


Aa 2 An habeas 
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An habeas corpus cum cauſa returnabl he 


fore the chief juſtice immediately. 


F*EORGE the fecond, Sc. To the ſheif 

of Middleſex, greeting. We command you, 

that you have the body of C. D. detained in our 

Priſon under your cuſtody, as it is ſaid, under 

fafe and ſecure conduct, together with the day 

and cauſe of his being taken and detained, by 
whatſoever: name he ſhall be called in the ſame, 

Note; Tho' before our right truſty and well beloved n. 
pe pong gy Lord Mansfield, our chief juſtice, aſſigned to 
* fore the chief hold pleas in our court before us at his chamber 
juſtice, yet any ſituate in Serjeants Inn in Chancery Lane, imme- 
other judge of diately after the receipt of this writ, to do and 
this court may receive all and ſingular thoſe things, which our 
Cnr to che aid; chief juſtice ſhall then and there conſider 
King's bench. of him in this behalf. Witneſs, Ge. 


The form of a bail-piece on an habeas cot- 
pus, which is to be wrote on a ſpetia 
bail. piece. 75 

wy Michaelmas term, e. 

—— to wit. A. B. is delivered upon bail upon 

a habeas corpus, 


To John Doe of London, gent. 


and 
Richard Roe of the ſame place, gent. 
R. S. attorney. at the ſuit of the plain 


tiff in the plaint. 


Pay in term time 6s. 64. in vacation 79. 64: 


Duty 25. 5 
How 


__— 
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How to proceed againſt a prifoner, who re- 
moves himſelf from the Fleet to the king's 
bench, vide p. 367. N 

If the habeas corpus be not directed to the ſheriff 
of a county, Sc. be careful to learn the ſtile of 
the court, for which ſee Bobun's Engliſh Lawyer, 
: far the form of an habeas corpus ad teftifi- 
candam, ſec p. 1606. eng 

No babeas corpus ad teſticandum to be granted 
either of the civil or crown fide without an affi- 
davit, that they are material witneſſes. This is 
2 general rule, See the caſe of The King v. 
Lijzer, M. 9 G. 1. in B. R. Forteſe Rep. 396. 
I this caſe Eyre J. ſaid, he never granted one 
in a civil caſe at his chambers without an affi- 
davit; and agreed a judge might grant one at 
his chambers on an affidavit; and in a civil caſe 
aid, that ſometimes they give ſecurity. Mid. 
The affidavit muſt be made by the plaintiff or 


defendant, applying for the babeas corpus, and 


no one elſe. 


The form of a procedendo (a). (e A Nose 


remanded 


ſhall never af- 


GEORGE „Sc. To the mayor, aldermen, | 

and ſheriffs of London, greeting. Although removed or 
ve lately by our writ commanded you, that you ſtayed before 
ſhould have the body of C. D. detained in our jodgment by 


priſon under your cuſtody, as it was ſaid, under fa writ what 


ſafe and ſecure conduct, together with the day 8% 


See 


* Stat. 21 Ps 1. 


and cauſe of his being taken and detained, by c. 23. 8. 3. 


whatſoever name the ſaid C. D. might be called 


in the ſame before our right truſty and well be- 
loved Vm. Lord Mansfield, chief juſtice, aſ- 
benel to hold pleas in our court before us, at 


Aa3 his 


are in the 
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his chambers ſituate in Serjeants-Inn in Chancey. 
Lane, immediately after the receipt of that writ, 
(here ſet forth the return of the habeas c 
to do and receive all and ſingular thoſe thing 
which our faid chief juſtice ſhould then and 
there conſider of him in that behalf; yer ve 
being now moved with certain cauſes in our 
court before us, command you and every of 
you, that in all plaints or ſuits againſt the ſd 
C. D. at the ſuit of A. B. in our court before jou 
or any of you levied or affirmed, or before you 
or any of you now depending undetermined, you 
proceed with what ſpeed you can in ſuch manner, 
according to the law and cuſtom of our kingdom 
of England, as you ſhall ſee proper, our ſaid 
writ to you firſt thereupon directed to the con- 
trary in any thing notwithſtanding. Wit- 
neſs, Ge. 5 5 


A procedendo 01 4 writ of habeas corpus, 
returnable in court, 


This and the 5 EO RGE the ſecond, &c. To, Gr. 
two following '" Whereas we by our writ lately commanded 
4 vou, that you ſhould have before our juſtices at 
common pleas, Weltminſter on Wedneſday next after, &c. (the 
bor they may return of the habeas corpus) the body of C. D. 
eafily be mace detained in our priſon under your cuſtody, 
* —— 4 as it was ſaid, by whatſoever name he was 
3 by called in the ſame, together with the day 
obſerving the and cauſe of taking and detaining the ſaid (. 
words of the to do and receive what our ſaid juſtices ſhould 
gelt precedende. confider of him in this behalf, yet for certain 
cauſes in this behalf moving our ſaid juſtices 4 
Meſiminſter, we command you; that in all and 

kogular ſuits and plaints againſt the ſaid C. — 

| r 6 


* 
- —_ 1 T F TY — F- = 


e r a 0 
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the ſuit of 4. B. in our ſaid court before you 
moved or depending, you proceed with effect, 
according to the law and cuſtom of England, 


and the court aforeſaid, notwithſtanding our 
writ lately directed to you to the contrary. 


Witneſs, Cc. 


A procedendo fo the palace court on 0 ha- 


beas corpus. 


GEORGE the ſecond, Ec. To the judges of 

our court of our palace of Yeftminfter, and 
to each of them, greeting. Whereas we by our 
writ lately commanded you, that you ſhould 
have before Sr. Jobn Willes, kat. our chief 
juſtice of the bench, at his chamber ſituate in 
Srrjeants Inn in Chancery-Lane, London, imme- 
Gately after the receipt of the ſaid writ, the 
body of C. D. detained in our priſon under your 
cuſtody, as it was ſaid, together with the day and 
cauſe of the taking and detaining him, by what- 
ſoever name the ſaid C. was called in the ſame, to 


do and receive what our ſaid chief juſtice ſhould 


conſider of him in that behalt; yet certain 
cauſes in this behalf ſpecially moving our juſtices 
of the bench aforeſaid, we command you and 
each of you, that in all ſuits and plaints againſt 
the ſaid C. at the ſuit of A. B. in our court before 
you moved or depending you proceed with ef- 


fe, according to the law and cuſtom of Eng- 


land, and the court aforeſaid, notwithſtanding 
any writ lately directed to you to the contrary. 
Witneſs, Se. a 


a4 Tbe 


a. — 


359 


360 The preſent Practice of the 


| The like in- another. firm, 


GEORGE the ſecond, &c. To, G. 
Whereas, Sc. (reciting the habeas corpus, ag 
before) We command you, that in all and ſin- 
gular pleas and plaints in our court before yon 
againſt the ſaid C. D. moved or depending, you 
proceed with effect, notwithſtanding our ſaid 
writ of habeas corpus to the contrary lately 
thereupon directed to you, Witneſs, Cc. 


a) By Stat. ö 1 ö | 

g bi | — 2 Proceedings againſt priſoners (a). 
M. c. 21. it is n 5 | 
enacted, that Of delivering a declaration.] Declaration to 
if any defen- be delivered before the end of the next term af- 
dant be taken | ter 
or charged in 

cuſtody at the 1 

ſuit of any perſon, upon any writ or writs out of any of the courts at V/. 
minſter, and impriſoned for want of ſureties for his appearance to the ſame, 
the plaintiff in ſuch writ ſhall and may, before the end of the next term after 
ſuch writ ſhall be returnable, declare againſt ſuch priſoner in the court, out 
of which the writ or writs ſhall iſſue, whereupon the perſon ſhall be taken 
and impriſoned, or charged in cuſtody, and ſhall or may cauſe a true 
copy thereof to be delivered to ſuch priſoner, or to the gaoler or keeper of 
the priſon, in whoſe cuſtody ſuch priſoner ſhall be or remain : To which 
declaration the ſaid priſoner ſhall appear and plead ; and if he ſnall not 
appear and plead to the fame, the plaintiff in ſuch cafe ſhall have judgment 
in ſuch manner, as if the priſoner had-appeared and refuſed to anſwer or 
plead to ſuch declaration. And that in all declarations againſt any priſoner, 
detaiued in priſon by writ or proceſs iſſued out of the king's bench, it ſhall 
be alledged in the cuſtody of what ſheriff, bailiff or ſteward of any franchiſe, 
or other perſon having return and execution of writs, ſuch priſoner ſhall be 
at the time of ſuch declaration, by virtue of the proceſs of the ſaid court 
at the ſuit of the plaintiff, which allegation ſhall be as good and effecluil, 
as if ſuch priſoner was in the cuſtody of the marſhal of the mar/a//ea. 
Note: The ancient practiee of this court was, that after the plaintiff had 


arreſted the defendan: upon me/ne proceſs, and the defendant for want of 


pail was commited to gaol, unleſs the plaintiff did before the cud of tuo 
38 | terms 
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ter the return of the proceſs (5) or ſurrender in terms next 
diſcharge of bail to the keeper, gaoler or turn- atef the arreft 


key, and at the ſame time you aſk him, if 2 


defendant is his priſoner. The gaoler, Ec, brought up by 
muſt deliver the declaration to the priſoner, or 4abeas corpus, | 
jou may deliver it to the priſoner himſelf. But aud commit- 


a declaration is not to be delivered to a priſoner * * 


in cuſtody before the return of the proceſs, upon with a decla- 
which the defendant was taken or charged in ration incuſto- 
cuſtody. See Rule, E. 5 W. S M. | 2 
narhalſea, the defendant was upon filing common bail to be diſcharged. 
(5) If any defendant ſhall be committed to the cuſtody of the marſhal of this 
court, or charged in cuſtody of the ſaid marſhal, or arreſted or committed 
by virtue of the proceſs of this court to the cuſtody of any ſheriff or other 
oficer whatſoever at the ſuit of any plaintiff, and ſhall ſo remain in the 
cuſtody for two (“) terms, and the plaintiff ſhall not declare againſt ſuch 
defendant within that time, that then ſuch defendant, after the end of the 
ſecond term after ſuch impriſonment, ſhall be diſcharged out of the priſon, 
where he ſhall be ſo detained, on filing common bail ſigned by one of tho 
jatices of this court, without giving notice to the plaintiff or his attorney. 
Rule, T. 2 G. 1. (*) The term, in which the writ (whereon the defendant 
wa arreſted) is returnable, to be accounted one of the two terms, although 
the writ be returned on the laſt day of the term, and ſo likewiſe the term, 
wherein the defendant was committed to the cuſtody of the marſhal, is ta - 
be accounted one, although not committed till the laſt day of a vacation. 


Ew 70 declare, when the defendant is in 
| Cuſtody of a ſheriff (c), and when in cuſ-(c) Where 
nch of the marſhal of the king's bench it uad, of 
priſon, | a ſheriff, c. 
| you ſay. in the 
1. When in cuſtody of a ſheriff.) Make 2 
three copies of your declaration; one on treble 3% in cg 
| | I d. tody of the 


| marſhal, &c. 
bring in cuſtody of the ſheriff, &c. (naming the county, Ec.) by virtue of tis 
mijefly's writ of Lat. (alias capias or plur. capias, as the caſe is) iſſuing cut 
of this court again C. D. at the ſuit of the ſaid A. B. of a plea, fe, If 
 Glendant is in the cuſtody of the ſheriff of Miduliſiæ, you ay, A. B. aſs 
Plaut 


— - —_— - 
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Plains of C. D. 1 d. ſtamped parchment (a), called a bill, to be 


_ in ” filed with the clerk of the declarations in the 
35 " king's bench office; another on treble 14 


- Middleſex, by ſtamped paper to deliver to the priſoner, &. 


virtue of a and the third on treble 1 d. ſtamped paper, to be 
Precept of our annexed to an affidavit of ſuch delivery, to be 
- kf, piled with the clerk of the rules for no rule t 


Middleſex, © appear and > may be given till ſuch af. 
5/ued out of davit (5) is filed (and which muſt be filed before 
the court of 20 days next after the end of the term following 


2 — rel the term the writ was returned in). The affidayi 
* ling 3. muſt ſet forth the time when, and the perſon 


Self, at thh to whom the copy was delivered, and that the 

uit of the ſaid defendant was arreſted or charged in cuſtody, by 

A. againſt the es of this court, returnable before the de- 
1 


— en — very of ſuch copy, and the time when ſuch aff- 
thus, i/ued our davit was filed, is to be entred upon the ſad 
of this cowrt affidavit by the clerk of the rules, and a copy 


Gere at — ol ſuch affidavit is to be produced to the prothono 

Mo 8 tary or ſecondary before the ſigning of judgment. 
4 . 0 . 7 

the 3 declaration, and add at the bottom before 


R. S. for the plaintiff. 
Defendant, in cuſtody of the ſheriff of Middleſex. 

Ca) A bill or declaration on treble 14. flamped parchment ought firſt to be 
filed with the clerk of the declarations, before a copy of it is delivered to the 
priſoner. ( Where a copy of a declaration is delivered to a keeper, 
gaoler or turnkey, it is neceſſary to ſet forth in the affidavit, that he 
acknowledged, that the defendant was a priſoner in the ſaid gaol. But 
where the defendant is in cuſtody of the marſhal, no affidavit is required of 
the 28 of ſuch copy, as it is, when the defendant is in cuſtody of a 
eriff, Sc, . 


2. Wheu the defendant is in cuſtody of tht 
marſhal of the king's bench priſon.) Make only 
two copies of your declaration, one on treble 
14. ſtamped parchment to file with the clerk 
of the declaration, and another on treble 14. 
ſtamped paper to deliver to the turn-key, &. 
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er priſoner himſelf; for in this caſe no affida- Note this, 
vit of delivery of declaration is required, as it 
js where defendant is in cuſtody of a ſheriff; 
but a rule to plead may be given of courſe, and 
if a bill is filed, and a copy of a declaration be 
delivered 4 days excluſive before the end of 
the term, a rule to plead given, and plea de- 
manded (which may be done on the back of 
the copy of the declaration delivered) defen- 
dant muſt plead as of that term; but if the bill 
be not filed, and copy of declaration delivered 
4 days excluſive before the end of the term, the 
defendant may imparle until the next term. 


When to appear and plead.) If defendant be 
areſted by meſne proceſs out of this court, re- 
turnable the firſt day of Eaſter or Michaelmas 
term, and a copy of the declaration be de- 
livered before menſem Paſchz, or craſtinum ani- 
narum, and affidavit (a) of the delivery thereof (a) You make 


be made and filed, and defendant does not ap- OOO 


pear before the end of 10 days after Eaſter or ,,j. 64 
Michaelmas terms reſpectively, judgment may ſtamp, and 
be entred againſt him, rules having been given; of the de- 
but if he appears before the end of 10 days after 1 on 
Eaſter or Michaelmas term, he ſhall imparle, un- g. 0:4 


ſtamp, annex 


leſs the action be in London or Middleſex, and them togeiber, 
defendant be in priſon within 40 miles of and then file 
London or Weſtminſter, then though he doth ap- the original 


ng before the expiration of 10 days, as above, 8 
ſhall plead 2 days before the eſſoin day of the rules, ard 

: | and take the 
copy of ſuch affidavit with the declaration annexed, (both on proper ſtamps} 
to the maſter, and he will give a rule thereon for the defendant to apprar 
end plead, which rule the clerk of the rules enters in his paper; and on de- 


foul; thereof, judgment may be ſigned. 


FFF. Ati 42..£A.X 3.64. £ a 


the 
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the next term, and in default thereof, rules 
having been given, judgment may be entred 
againſt him, as aforeſaid; but if a copy of a de. 
claration be delivered on or after menſem Paſchs 
in Eaſter term, or craſtinum animarum in Michael. 
mas term, or in Hilary or Trinity, and there. 
upon the plaintiff gives rules to appear and an- 
ſwer; then if defendant appears two days be- 
fore the effoin day of the next term, he ſhall 
imparle until the next term; but if he dog 
not appear within that time, judgment may be 
ſigned. ——But if a writ be returnable one term, 
and a copy of the declaration has been delivered 
before the eſſoin day of the next, the plaintiff in 
| ſuch next term may give rules to appear and 
Plead; and if defendant does not appear and 
plead by the expiration of the rules, judgment 

may be entred. See Rule, E. 5 V. & M. 


Of iſſue, trial, judgment and execution] If 

a plaintiff declares againſt a priſoner in the 

cuſtody of the marſhal of this court, or any 

ſheriff or other officer, and ſhall not proceed to 

() The term trial or judgment within three (a) terms next 

4 _ the after ſuch declaration delivered, or if any plain- 

il be de. tiff ſhall obtain judgment in the court here in 

livered, or any action againſt any defendant, a priſoner, 

ur da F and ſhall not charge the ſaid defendant fo * 

wherein judg- priſon remaining in execution () upon the judg- 
1 — ſo — within two — next 


— ſuch judgment ſo had and obtained, then ſuch 


One. 

% If a defendant ſurrenders himſelf after judgment in dif of hi 
bail, the plaintiff mult charge him in execution in two terms following, 
{the term, in which he ſurrenders, to be reckoned one) or defendant wil 
be intitled to be ' diſcharged out of cuſtody on filing common bail, except 


proceedings be ſta:d by writ of error or injunction, A 
« « defendant 
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defendant ſo in pn remaining ſhall have leave 


to file common bail, or to ſue out a writ of ſuper- 

out of the court here, accordihg to the 
courſe of this court, for his diſcharge out of 
cuſtody aforeſaid, where he ſhall be ſo detained, 
to be granted by one of the juſtices of this court, 
if cauſe ſhall not be ſhewn to the contrary by the 
plaintiff or his attorney, upon notice (a) to them, 
or either of them, given by the attorney for the 


363 


{a) The no- 
tice here in- 


defendant, and oath of the ſaid notice to be tended is a 
made, if the ſaid plaintiff ſhall not appear be- judge's ſum- 
fore the judge aforeſaid, to hinder filing the 229% 41. 


common bail aforeſaid, or making the aforeſaid 
vrit of ſuperſedeas. Rule, T. 2 Geo. 1. 


tend him, in 
order to ſhew 


cauſe, why 
the defendant 


ſhould not be diſcharged for the plaintiff's not declaring, Ec. and the firſ 


ſummons is peremptory. 


How to charge a priſoner in the king 
priſon in execution.] Get a rule from the clerk 
of the rules, pay 45. 6d. ſerve the marſhal with 
a copy, under which he will write his acknow- 
ledgment of defendant's being in his cuſtody; 
pay him 103. 6d. enter the committitur in the 
marſhal's book, kept at Mr. Child's office in the 
king's bench office, pay 25. file it with Mr. 
. Heberdene, pay 25. 


How to diſcharge a priſoner for want of plain- 
Ms proceeding.) 1. For want of a declaration. 
If 4 be in the cuſtody of a ſheriff or 
other officer, get a certificate from the gaoler 
of the cauſe he is charged with, and a certificate 
from the clerk of the declaration, that no bill is 
filed againſt him, and thereupon make out a 
common bail-piece, with a fiat for a ſuper ſedeas, 
for a judge to ſign, which you leave with Mr. 
| | | Heberdene, 


s 3 
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Heberdene, on his ſigning your ſuperſedeas, and 
he delivers it over to the clerk of the common 
bails to be filed. Or you may proceed by taking 
out a judge's ſummons for plaintiff, to ſhey 
cauſe, why defendant ſhould not be diſcharged 
for want of a declaration z which is the beſt me. 
thod, when the defendant is in a county gal, 
Sc. but if the defendant is in cuſtody of the 
marſha], get a certificate of the cauſes from the 
clerk of the papers of the king's bench priſon, 
and a certificate from the clerk of the declars- 
tions, that no bill is filed in his office, and there- 
upon a judge will order common bail to be 
filed, and upon a certificate thereof from the 
clerk of the common bails the marſhal vil 
\ diſcharge the defendant without a ſuperſedes. 
2dly, for not proceeding to trial, judgment or 
execution. Summon args to ſhew cauſe, 
why a fuperſedeas ſhould not be granted, which, 
if no cauſe thewn to the contrary, the judge will 
grant on filing common bail; but if defendant is 
in cuſtody of the marſhal, then on ſummons, and 
no cauſe ſhewn to the contrary, the judge will 
order defendant to be difcharged on filing com- 
(a) Pleaſe to mon bail, without any writ of /uperſedeas (a). 
obſerve, that | 
if a priſoner be in cuſtody of a ſheriff or other officer, he muſt ſue out a writ 
of ſuperſedeas, for ſigning which the bail piece ſigned by one of the judges, 
1% a warrant to Mr, Heberdene; but if defendant be in cuſtody of the mar- 


ſhal, a certificate from the clerk of the common bails will be a ſufficient 
warrant to diſcharge defendant without a /upcr/edeas. | 


Of charging a defendant in cuſtody of the mar- 

- ſhal, with a declaration by way of detainer, (vi) 
a new charge, | No dcclaration, whereby any 
- Priſoner ſhall be charged in the cuſtody of the 
marſhal, ſhall be ſufficient-cauſe of detaining 
ſuch priſoner in cuſtody, unleſs an * 
; that 


Court of Kinc's Bx. 
at the plaintiff*s cauſe of action againſt ſuch 
rfoner does amount to 10/4. or upwards, ſhall 
de firſt made and filed with the clerk of the 
wles of this court, and the ſum ſpecified in 
ych affidavit ſhall be indorſed by him upon 
och declaration, before leaving thereof with 
the turnkey. Rule, E. 15G. 2. 


Of charging a defendant in cuſtody in New- 
cate, Ludgate, or any other county or city gaol.} 
When a defendant. is in Newgate, Sc. there 
muſt be a proceſs to charge him in cuſtody 
directed to the ſheriff or ſheriffs, as the caſe 
After the defendant is properly charged 
n cuſtody, you proceed againſt him, as be- 
fore mentioned. | 


How to proceed againſt a priſoner in the Fleet, 
tharged with a declaration, on his removing him- 
ef to the kings bench priſon.) If a priſoner in 
the Fleet charged with declaration in the com- 
mon pleas remove himſelf by habeas corpus 
to the king's bench priſon, the plaintiff muſt. 
proceed to judgment in the common pleas, 
and then carry him back by habeas corpus ad 
ſatiefaciendum to charge him in execution. 


How on removal from the king's bench priſon 
to the Fleet priſon.] If a prifoner in cuf- 
tody of the marſhal be charged with a decla- 
ration in this court, and he removes himſelf 
to the Fleet, the plaintiff muſt proceed to judg- 
ment in this court, and the defendant muſt be 
brought back by a habeas corpus ad ſatisfa- 
liendum, to be charged in execution. | 


Het 


* 
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court of common pleas, for he cannot proceed 


ad ſatisfaciendum. | 


of proceedings before judgment, yet plaintiff 
in execution; ſecus, if defendant be ſuperſeded 
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How on removal before a declaration deliverai] of 
If a defendant in the king's bench priſon cn 
proceſs iſſuing out of this court removes himſet M® 
by habeas corpus to the Fleet, before the plainig IE 
has deClared againſt him, the plaintiff muſt i I, 


ſuch caſe charge him with a declaration in the 


further in this court, unleſs he brings the de- 
fendant back by habeas corpus ad reſpondendin 

Note; The term and number of the Judg- 
ment roll muſt be indorſed on the babeas cory 


NO T As. 
1. If the defendant be ſuperſeded for wart 


may, after judgment obtained, take defendant 


for want of charging in execution. 

2. Prifoners removed from the Fleet to the 
king's bench ſhall not be ſet at liberty, till the 
fees due to the warden of the Fleet, be paid, 
Rule, Hil. 14 Car. 1. 101 % 018.4 

3. Complaint was made againſt the marſhal 
for refuſing to let a priſoner go abroad upon a 
day rule. Per Twiſden, he may refuſe, except | 
you give him good ſecurity againſt eſcapes, and , 
ſo upon an habeas corpus ad teſftificand'. Hil. 29 F 
& 30 Car. 2. Anon. B. R. MS. Rep. ux 

4. Priſoners committed to the king's bench a 


by babeas corpus ad reſpondendum, or ad facit 


dum & recipiendum, ſhall remain in cuſtody for k 
two days, notwithſtanding any other writ of Bale i \ 
corpus iſſuing out of any other court to the mar- ' 
ſhal delivered and allowed. Rule, Hil. 5W.& 2 

* 5. Onc 
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g. One in executiun is not to have the benefit 


of the rules. x Kr. 196. | 


6, Notice of trial to a turnkey good, as well | 
ij a declaration, within the reaſon of 4 5H. 
&@M.c. 21. Hil. 6 G. 1. Whitebead v. Barber, 


1 Str. 248. ** 


J. Where defendant is in cuſtody, the de- 
duration muſt be delivered to the turnkey 
tefore the end of the ſecond term, or de- 
endant may be diſcharged on common bail, 


though a declaration is left in the office in time; 
for uoleſs. the declaration be delivered to the 
umkey. you cannot oblige defendant to plead, 
and plaintiff cannot ſign a regular judgment, 
nnd therefore leaving it in the office is no de- 
livery at all. Per Cur.” M. 8 Geo, 1. Green- 
luſe v. Cleever, 1 Str. 474. * 

8. A priſoner muſt ſign the petition for a 


3 


iter the judgment, the court diſcharged him on 

common bail, ſaying, it was a trick to deprive 
the defendant of the benefit of a merciful law. 
M.6 G. 2, Maud v. Branihwaite, 2 Str. 943. 


11: A priſoner is taken in execution in the 


beginning of the term, who is afterwards ſuffered 


by the marſhal to eſcape. The plaiotiff finding 
* Mens. 


Vol. I. PART I. the 


” 
* 
- 
* 
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- 
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r 


/ 


Mil. 4 Geo. 2. 14. Motion to diſcharge defendant out of ex 


| baſſador it ingſtieł ſervants. Sed per Cur”: The natureof his 


muſt do ſome aal ſervice ther, This, * 


470. The preſent Practice of the 
the committitur entered the Jaft. day of the term, 
prays the entry might be corrected, and made A 
the 18th day of May, which was the very day Wl ; 
he was committed. And the ſe laying, 
he entered all committiturs as the laſt day of the 
* except a 4 committitur were ' deſired 

the attorney, and it a the . 
had done ſo in this caſe, ji — was altered, 
M. 29 Car. 2. Anon. MS. Ren. 

12. A warrant of attorney 7 to confeſs jadg 
ment by a perſon in 2 not — unleſs 

his attorney be preſent. 

The defendant's — oy in 4 caſe ſub- 

ſeribes his name as a witneſs thus, 


Sealed, Sc. 

A. B. + 

C. D. attorney for the ſaid E. H 
13. Upon motion to fuperſede the defendant 
as not being charged in execution in two terms, 
Cur held, that the committitur muſt be aRually 
entered on record before the end of the ſecond 
term, and that there is no extenſion of the time 
to the continuance day after term, nor was it 
ſufficient, that there was an entry in the-mar- 


Fhal's book in time. M. 18 . 2. Unwin , 
Kirchoffe, Str. 1215: 


i ien, — being an ambaſſador's ſervant, ui + 
es- n his Engli ecretary. Obj. he did not lie in t 
EY te houſe, and the words of 5 Am. c. 12. are db 
was ruled, employment requires his attendance at the houſe, 
ns _ and it is not neceſſary he ſhould lie there. And 
ke ia zhe ö the general words, all writs and NET! ſpall b 

houſe, but he | 
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avid, take in this caſe, and therefore che exe · . 
cution muſt be ſer aſide.” E. 1 C. 2. Evens v. 


Higgs, Sir. 797. LA. Raym. 1524. | 
15. If a d in cuſtody of the marſhal 


upon meſne proceſs eſcapes, and is detained in 


cuſtody of at ſheriff upon” an eſcape warrant, 
phintiff muft deelare againſt the defendant in 
coſtody of ſuch ſheriff before the end of the 
ſecond term after ſuch taking and detaining, or 
4 ſuperfedeas may iſſue. * E 

16. One in cuſtody on a criminal account 
cannot be charged in cuſtody at the ſuit of a 
ſubject in any action without motion, and leave 
of the court; but if he be charged in execution, 
then he ought not to be diſcharged. - | 


= Afdavit of ' the delivery : of a declaration | 


againſt a priſoner, 
- Þ the king's bench. 
| A. B. plaintiff, 
3 ainſt 
C. P. defendant, ; 
E of, Ac. maketh oath, that this deponent 
did on the | day of | deliver 


unto. the Keeper, gagler of turnkey. of the 
county gaol of © a r the de- 
t 


ckration hereunto annexed, and the ſaid keeper, 
gaoler or turnkey then acknowledged the ſaid 


defendant to be a priſoner in the ſaid gaol; and 
this deponent ſaith, that the ſaid defendant was 


areſted. or charged in cuſtody by virtue of a 


(at; appearing to this deponent to be iſſued out 
of this court, and returnable before the delivery 


of the laid declaration. 2 4 
dworp, E 5 1 | |; . A. i 
- Bb 2 In 
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In the C. B. the ſame, only ſay, by virtuz 
R as the caſc is. 60575 
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- Commitment-piece. 5 8 


Middle 2x, AB. late of the pariſh. of 

to a A in the county of 6 
is committed in execution; to the cuſtody o te 
marſhal, c. at the ſuit of C. D. for ſixty 
pounds and. fifteen ſhillings damages there tg 
remain until, Sc. 


oO 2 DD = Hs - a rw wt 


. S. q 

attorney. , 

| Judgment of term in the 1 

your of mY George the ſecond. 

3 Rell 110 6 

* | » * f 

5 Been, We 
Of what "Ry an Kernen, will le, & 5 

4 econt'. ; he 

{a) An eject- Ag e jectment lies for c common of paſture (4); p 


ment lies pro of a ſtable; of an orchard; of a garden; 
ene pe Ls of a c ollege; an ejectment alſo les pro agi; 
rally, i pied & pro gurgite; alſo of a boilery of ſalt; of 3 
rk * 3 _ 5 ; 2 — 
0V1 ro onjurga ; . Pr 5 
—.— ok l — , meſſuage; 
lands, has poſ; for a houſe; or- yard; of a. chamber in 
ſeſſion of the the ſecond ſtory of uch an houſe; of twenty 
common, and acres of furze and heath; of à cloſe called D. 
the ſheriff —. containing three actes of land pro gudtubr mi. 
2 en F Iendinis\ o gh decem acris piſarum; for an alder 
executes bis Carr in Norfolk; for mountain in Ireland.” Sr. 
writ as to the 71. De parte domus. An ejectment or a cer- 
other. 1 Ser. tain, place, called the veſtry | in D,:good; ſo fot 
* 10 acres 


N + Is 


= 


Dourt of King's Bencn; 


o actes- of wood and 10 acres of -underwood. 


— — _—_ — —— —_— — — 


Ejectment lies for a meſſuage or: burgage; Pro 


m portione granarum & fæni. Ejectment for 
z manor ſhould deſcribe the quantity and ſpecies 
of land contained therein. An ejectment lies not 
for a tepement;z lies not de pannagio, for panna®' 
zum is but the privilege of taking pannage; lies 
not of a rent or common 3 nor de 
wodam rivulo & aquæ curſu; for it ought to be 
of ſo many acres of land agua cooperta-. An 
qetment-lies not de piſcaria in ſuch a river; nor 
of crofts; nor of a kitchen; nor of a cloſe; nor 
of arable, nor paſture land, 2 without | ſhewing 
how much of one and how much of the other; 
nor pro virgata terre. An ejectment de omnibus 
& omnimodis decimis in decem acris in D. without: 
lying garbarum, fant, lane agnellorum, or giving 
ny other deſcription of the nature and qua- 
ity of the tithes, naught; but pro quadam por- 
ine granorum &  feni, good. An ejectment 
les not of the fourth part of a meadow, without 
bexing the number of acres the meadow con- 
tains, Ejectment in Ireland de caftro, villa & ter- 
is in Kilbrough, without expreſſing the number 
ad certainty of acres, inſufficient. Ejectment 
for 5 cloſes of land arable and paſture called Long 
Furlong, containing 10 acres, declaration ill; 


becauſe it don't ſet forth how many acres of 


ach, An ejectment de uno meſſuagio five tene- 
nento ill; but of a meſſuage or tenement called 


the Black Swan, held good. Ejectment pro mi- 


Wris curbonum in Durham, not ſhewing how 
many, held good. An ejectment held good for 
100 acres of waſte, or pro centum acris mentis, 
il for incertainty. But for 100 acres of Bogg 
in Ireland, held good. Ejectment for 10 acres 
of wood and 10 acres. of under wood, good. 


B b 3 Ejjectment 


\ 


3 A 
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Ejectment for a houſe, io acres of land and 


20 acres of meadow, by the name of a houſe 
pa e drug tn 


The method of bringing. an emen! Get » 2 
blank declaration in ejectment wiſhomp?, fill it 
and alſo as many blank declarations on 
as there are tenants to be 
ſerved; fill cheſe up agrecable to your — 4 
If the premiſſes lie in London or 
make the notice to appear the firſt day of the 
next term; for if made generally, the tenant in 
poſſeſſion has the whole term to appear in; bot if 
the tenements lie in any other county than 
London or Middleſex, make the m to appear 
the next term generally. 
Serve each declaration perſonally on uche tenant 
or his wife before the eſſoin day of the term, and 
at the fame time read the notice to the tenant, 
or elſe fully explain the nature thereof. Mg. 
Service on tenant's ſon, daughter or ſervant, 
is not good, unleſs the receipt thereof is 
acknowledged by the tenant, and an affidavit 
is made thereof. 

Make affidavit of the ſervice of 4 
on treble 6d. and annex thereto a copy of the 
declaration on treble 14. in order to move for 
judgment againſt the caſual ejector; give e theſe 
to counſel to move for judgment. The clerk 
of the rules keeps the affidavit and declaration 
on the motion, therefore remember to have 4 
declaration filled up by you before ROO or 
* muſt pay for a copy. | | 


When to mcve for judoment] If tenement 
lie in London or Middleſex, and notice be to 
appear the firſt ** or the began of the 

2 term, 


0 © 
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term, move for judgment the beginning of the 
term, and then tenant has 4 days incluſive next 


after the motion to appear in; but if you move 


late in the term, Cur will allow him only 
one or two days, and ſometimes order defen- 
dant to appear immediately, that plaintiff may 
be able to give notice of trial within term. But 
if you do not move before the laſt 4 days, 
tenant has until the 2 days before the eſfoin-day 
of the next ſubſequent term to appear, If 
notice be to appear, generally, then he hath 
the whole term to appear. - If the tenements lie 
in any other county than London or Middleſex, 
though declaration be delivered before the eſſoin- 
day of Eaſter or Micbaelmas terms, yet tenant 
has 4 days after the end of the next iſſuable, 
i. e. Hilary or Trinity, term, to appear; and if 
in Cumberland or any other county, where the 
iſaes are but once a year, the tenant has four 


days next after the end of the term preceding 


the aſſizes to appear. If term ends on Wednes- 


day, tenant has all Monday next to appear. You 


muſt move for judgment the ſame term the 
tenant had notice to appear, or Cur will. not 
grant a rule; and in country ejectments you may 
move any time within the term, though it is 
often deferred till the latter end. — 
If you would compel an appearance, or have 
judgment, you muſt move for judgment againſt 
the caſual ejector, though the attornies for plain- 
tif and defendant often agree to ſave the ex- 
pence of the motion, on dividing the half 
guinea between them. But plaintiff's attorney 
ought to do this with. great caution, leſt by 
neglect of the motion he ſhould be deceived by 
the defendant's not appearing. A general rule 
to plead in ejectment to be given with clerk of 
HS 4 the 
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former rule, Hil. 1649. 


fendant enters into the common rule to confeſs 


Fan 
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the rules before motion in court for judgment. 
againſt the caſual ejector. Rule T. 18 Car. 2. 


Method of appearing.) - Defendant's attorney 
muſt buy a blank rule of aſſent, (not ſtampt) 
fill it up, make the tenant, or whoſoever ap- 
pears, defendant, inſtead of the nominal de. 
tendant; write in the margin of the rule, A. J. 
againſt C. D. (the nominal defendant) for'(naming 
the parcels) in the county of on the de- 
miſe of E. F. Then ſign your name at the 
bottom of the rule as attorney or agent for the 
defendant, leaving room for the plaintiff's a. 
torney to ſign his name over you. Ingroſs the 
general iſſue, ut guilty, with the new defen- 
dant's name, and annex it to the back of the 
rule, and ſo leave them at a judge's cham- 
bers. If by original, you ſtrike out the words 
in the rule, (and file common bail) and inſtead of 
(his ill) inſert (his writ) in the rule; and inſtead 
of filing common bail you mult enter an ap- 
pearance' with the proper filazer. Where a de- 
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leaſe, entry, and ouſter, (i. e. actual ejectment) 
for ſo much of the tenements mentioned in the 
declaration, as are in his poſſeſſion, or of his 


cls / TT wDoe tw ds ta we oo 


under- tenants, the attorney for defendant mult 


forthwith deliver to plaintiff's attorney a note 
in writing of the tenement ſo in poſſeſſion of 
ſueh defendant, or his under-tenants. T. 15 Car. 2. 
If A. claims title to the premiſſes, and would 
defend the action, but is not in poſſeſſion thereof, 
you muſt move the court for him to be made de- 
fendant inſtead of the nominal defendant, but 
this with conſent of the tenant in poſſeſſion, 
unlels *tis his landlord, | | 

| Hau 
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2, How to draw- up rule by conſent.] - Plaintiff's 

\ Witorney takes the rule and plea from the judge's 
chintiff's attorney or agent muſt firſt ſign his 
ume over defendant's attorney, then plaintiff's 
norney takes the rule from plea, and carries it 
the clerk 'of the rules, who will keep that 
ule, and therefrom draw up one other rule by 
conſent. 204 Aru Nt a 

Iue.] Draw your iſſue with a memorandum 
t; in other caſes; annex a copy of the above 
mule to the copy of the iſſue, and deliver it 


DDr 


* LN 


thing for the half rule, 


want of a plea.) Search all the judges books 
for plea and rule, if none filed, make an inci- 
ſiur of the declaration on double 2 5. 64. ſtamped 
paper, and on a roll; carry theſe to Mr. Child, 
who on producing your rule for judgment will 
fn your judgment; pay him 35. 6d. make out 


2 r 


pay 15. 8 d. ſealing 7d. 
Nr 


1. Formerly it was ſaid, that an ejectment 
might be left with a ſervant, which is at this 


Hale altered the rule, and Holt thought it a very 
common pleas ſhould allow it, and ſaid, the 


hw had always been tender of a man's poſ- 


ſcion. 


chambers z the judge having ſigned” the rule, 


therewith to defendant's attorney. You charge 


| Signing judgment againſt the caſual | cyector, for 


avrit of poſſeſſion, ſign it with Mr. Heberdene, 


day allowed in the common pleas; but the Lord 


good alteration, and faw no reaſon why the 


MT 
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having but an intereſt for Three years, cumot 


to enlarge the term. Cur': You may have exe 


This rule was 
made for pre 
vention of 

m in enance 
and brocage. 


would puniſh contemptuous words on the de- 
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ſeſſion. But it may be left with the wife, E 
1. & M. in B. R. MS. Mares. 
2. Motion, chat a ſuit in ejectment in thi 
court may ſtay till colts upon a nonſuit in the 
common pleas upon the fame title were paid 
The court adviſed upon it, and afterwards this 
term the chief juſtice ſaid, it was pr 
to all the juſtices at Sjeants inn, and they 
thought it reaſonable, as well where the foturt 
ſuit was in another, as in the ſame court; and 
that all the courts would be conformable in thi 
matter. T. 36 Car. 2. B. R. Anon, MS, Re, 

3. Ejectment. Leſſee for three years makes 4 
leaſe for five years to A. who brings the actin, 
and this is /pecially found. Hale, the plaintiff 
cannot maintain his ejectment, for there is ag 
ſuch leaſe as he declares upon, for the leſſor 


= 
2 


make a leaſe for five years; and if the leſſee te- 
cover, he muſt recover a term of five yean, or 
nothing, for judgment for à leſſer term vil 
not be warranted by the declaration. 7. 27 
Car. 2. Jones v. Drinkwater, MS. Rp. 
4. In ejectment wherein a ſpecial verdi, 
and before judgment the term expires, Motion 


rn 


cution for your damages and coſts, but we 
never enlarge the term without conſent of par- 
ties. E. 27 Car. 2. Waters v. Rumſey, MS. Rep. 
g. No attorney to be leſſee in ejectment. Ru, 
M. 1654. J. 1. N 
6. Declarations in ejectment are not amend- 
able. MS. Notes. . 
7. Cur declared, that a declaration in «e&- 
ment was ſo far a proceſs of the court, that they 
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frery of it as a contempt of the court. T. 9 G. 1. 
Domints Rex v. Uniti, 1 Str. 567. vide 260. , 
8. In ejectment the plaintiff was nonſuited. 
He has his election to pay coſts to which de- 
ndant he pleaſes. ' 1 Str. 516. 
g. Caſual ejector cannot confeſs judgment. 
Mg G. 1. Hooper v. Dale, Str. 3 . 
10. Lord Coningsby brought an ejectment, 
ad had a rule for trial at bar; but it being 
won the demiſe of a wrong perſon, he delivered 
u ejectments; and coming again for a trial 


payment of coſts of the former ejectment. Hil. g 
6,1. Lord Coningsby's caſe, 1 Str. 848. 
Afterwards, Hi. 12 G. 1. Short v. King, Car 
fuſed to ſtay proceedings till payment of coſts 
n a former ejectment, ſaying, it was never done 
but where it appeared the party was vexatious, 
t had run defendant to a great expence, which 
was Lord Coningsby's caſe, who came for a trial 
& bar on his net ejectment after the former cauſe 
nas ready for the bar, which was a matter of 
mere favour, in which they, (i. e. the court} 
might make their own terms. Sir. 681. 

11. Upon an affidavit, that deponents had 
tendered a declaration in ejectment, and that 
the ſervants refuſed to call their maſter, or receive 
it, ſay ing, that they had orders to take no papers; 
leaving it at the houſe, was ordered to be ſuffi- 
8 Douglas v. — Mich. 7. 10 Geo. 2. 

7. 375. 

bs Eine for a houſe in the pariſh of 
St. Peter in Warda de Cheape, defendant proved 
it was in Warda de Farringdon infra, and that 
no part of the pariſh of St. Peter was in the 
ward of Cheape, and the plaintiff was * 


1 bar, the court would not grant it but upon 
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| deferd a title by 20 years poſſeſſion. Said py 
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At Guildhall, coram King C. J. inter Boach x 


8 T. 10 G. 1. Str. 595. 
In ejectment a man may Ather make or 


Cur”. M. 11 G. 1. Str. 609. 
14. Motion on affidavit, that the tenant in 


poſſeſnon was a material witneſs for the land: 4 
lord, that therefore the landlord might be made Wl ;f 
a defendant in the room of the tenant in poſſe: Wl +, 
fion. Per Cur*: He is liable for the meſne p- . 
fits. The declaration is regularly delivered to Wl i: 
the tenant in poſſeſſion. It was never done in Will ;; 
this court, though it was ſaid, it had been done 
in C. P. T. 11G. 1. Bourne v. Turner, Sir. 6g, ti 
15. Proceedings ſtayed till notice given where N 
the leſſors live. Str. 681. 

16. The leſſor of the plaintiff, being mis f 
fant, the court obliged him to name a god Wi i; 
plaintiff, who might be anſwerable for c. 
E. 12G. 1. Note v. Windbam, Str. 694. 2 

17. In ejectment againſt two defendants it WW 
was ſaid, that they intravit, expulit & amovit, 0 
and aſter verdict -pro quer on motion in arreſt it 
of judgment, Cur? held it to be ill; but a il ; 
another day they ordered it to be amended, f 
though there was nothing to amend: it by, on Wl 
the authority of Cro. Fac. 306. Salk. 48. and i 

then the plaintiff had judgment. T. 2 C. 2. K 
Mittit v. Denny, 2 Str. 80). 10 

18. Ejectment lies not for a tenement. Str, h 
8 4+ „ 1 
2% Where there are two demiſes of different | 
lands, judgment to recover his term, in the ſin- Bi , 
gular number, is ſufficient, for there is but or Bt , 
term in each part of the premiſſes. 7. 3 C. 2. WW 
Morral v. Ben. & al", Str. 835, { 


20, Aſter 
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20. After judgment againſt the caſual ejector, 


and before any writ of poſſeſſion executed, Cur? 


made a rule to ſtay proceedings on payment of 
il rent due and coſts, it not being pretended, 


that the ejectment was brought on any other 


title, then a re-entry for non-payment of rent, 
L. 4 G. 2. Golatitle v. Holdfaſt, 2 Str. yoo. 
21. In ejectment Cur* denied to let the parſon 
of Hampſtead chapel defend only for a right 
to enter and perform divine ſervice, notwiths 
ſanding Salk. 256. ſaying, it had been often 
denied ſince. T. 5. C. 2, Martin v. Davis, 
n | 
22. Where judgment is againſt the caſual 
jetor, the title may be gone into in an action 
of treſpaſs for meſne profits. Str. 960. | 
23: Judgment in ejectment ſet aſide, though 
fritly regular, plaintiff not having loſt any 
rial, and defendant offering to pay coſts, and 
take notice of trial. E. 7 G. 2. Dobbsv. Poſſer, 


Hr. 975. 


24. The notice in ejectment was to appear 
on the eſſoin- day of this term, and held ill, for 
it ſhould be to appear the firſt day in full term, 
which is the appearance-day. 7. 9 G. 2. Hold- 
ſab v. Freeman & al, 2 Str. 1049. 

286. In ejectment on demiſe of Lord Gower, 
it was held no cauſe of challenge, that a 
knight was not returned on the jury, according 
to the caſe of Holbourn v. Kingſton in the houſe of 
lords, M. 9 G. 2. Goodtitle v. Thruſiout, Sex. 
1024. 
26. Upon a ſpecial verdict in ejectment it 
appeared, that the leſſor of the plaintiff claimed 
as tenant for life, and upon an affidavit, of his 
death it was moved, that all proceedings might 
ſax, ſince it could ſignify nothing to argue it 
| | vpon 
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rule. M. 10 G. 2. Tbruſton, on the demiſe 


count of the vexation; but the court would got 


v. Troubleſome, ex demiſſ. Parke & uw, 2 &. 
1099. | 


receive ni prius coſts. After this the leſſor 


might tax coſts, in order to ground a further 
motion to ſtay his proceedings in the ſecond 


bring a writ of right after a verdict in afſize; 
and they could not conftrue the rule as à conſent 
on his part to pay coſts in all events, but on 
as terms put upon the defendant; that the re- 
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upon the merits. Cur”: Though the poſſe 

non be obtained, yet plaintiff has a ner if 
proceed for damages and coſts. All that . 
can do is to oblige him to give ſecurity for coſt 
now the leſſor is dead, as we do in the caſe gf 
infant leſſors, who cannot enter into the comma 


Turner, v. Grey & al', 2 Str. 1056, 

27. The leffors of the plaintiff delivered thr 
ejectments in C. B. and two in B. R. for tell. 
— tenements, and made the defendants attend WR"! 
at 5 aſſizes, but countermanded in time to ſays an 
coſts. Motion to ſtay proceedings in the hf ul, 
ejectment, till coſts paid of the former, on i. 


do it, inaſmuch as coſts were not demandable 
by the rules of the court. T. 12 G. 2. Thurſut 


28. New trial may be had in ejectment and 
after a trial at bar. Str. 1105, en 


29. The defendant in ejectment obtained 
trial at bar, on conſenting to pay bar- coſts, and 


was admitted in forma pauperis, and had a vet- 
dict againſt him; and now having brought a 
new ejectment, it was moved, that the maſter 


SS rr Ser 


ejectment; but the court refuſed to make am 
rule, ſaying, every man had a right to a ſeeom 


trial before ejectments were introduced, and-niight 


— _— _— > 


ao 


gular way when 4 Pauper was vexatious, Wai 
0 


Court of Kine's BeH. 


; difpauper him, but they could not think he 

w s ſo in the preſent caſe. M. 14 G. 2. Brittain 
a Greewvillez 2 Ser. 112.1. IS 

30. In ejectment for mines the poſſeſſion of 
bi e is no evidence. 2 Str. 1142. 

1. Fen declarations on the ſame demiſe were 
tlivered for ten houfes in the occupation of ten 
perſons ; motion to have them all put into one 
ſue, ſuggeſting, that the title was the fame in 
ill, Cur? refuſed to do it, ſaying, the leſſor 
night have ſued them at ten different times, 
ad it would be obliging him to go on againſt 
dl, when perhaps he might be ready in ſome 
of them only. * 14 C. 2. Smith v. Crabb, 
2 Sir, 1149. 

32. Declaration in ejectment not amendable, 
the court conſidering it as a proceſs. 2 Str. 121. 1. 
33. No relief againſt defendants refuſing to 
pear, and make defence in ejectment. 2 Str. 
430. But ſee Stat. 11 G. 2. c. 19. ſe. 13. and 
de conſtruction of the court upon this ſtatute in 
dhe following caſe. By the ſtatute 11 C. 2, 

it is provided, that the landlord max 

RE dime defendant in ejectment, though 
ite tenant refuſes. to appear; and though judg- 
nent is ſigned againſt the caſual ejector, the 


* make furt her order therein. In this caſe the 
landlord ared without the tenant; and after. 
a verdict for plaintiff he brought error; upon 
which plaintiff moved to take out execution, 
which Cur* refuſed to grant, for though it is 
eſe to their diſcretion, yet that can only be a 
legal one. The act intended to put the landlord 
in the place of the tenant, that he ſhould not 
be ſtripped by any act of the tenant; and it 
get to be conſidered as if the tenant had 


court ſhall order a ſtay of execution, “until they 


broughy 


384 


2 — 


up rr 


„ 
af. ef 2 
1 n 


4 
4 
1 
J * 
| J 
; Fl 
l " | 
"= 
9 


384 


and he would be turned out of poſſeſſion, 


. Shepherd, 2 Str. 1272.1 


deliver a true copy of the declaration hereto 


ſaid declaration and notiee, -- 
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brought error, which would undoubtedly be i 
ſuper ſedeas. This court cannot take upon them 
to judge whether there is error in the 
ceedings or not. M. 19 G. 2. Jones v. Edward, 
2 Str. 1244. r . | 

34. The term in ejectment being near ex. 
piring, it was amended without any conſent 
from 5 years to 10 years. T. 21 G. 2. Oatsy, 


ij 


Affidavit of ſervice of declaration in jett 


In the king's bench. 


A. B. plaintiff, 9 7 K 
Between and | 
C. D. defendant. 


"4 B.of  maketh oath, that he thisde- 
ponent did on the. day of nt 


annexed unto G. H. tenant in poſſeſſion of 

| the premiſſes in the ſaid declaration 
mentioned, on which copy was written a notice 
to the ſaid G. H. purporting, that unleſs he 
did appear by ſome attorney of the king's 
bench this preſent Hilary term, judgment would 
be ſigned againſt the caſual ejector by default, 


and at the ſame time this deponent acquainted 
the ſaid G. H. of the intent and meaning of the 


. 
# 


Swarts Ge. oo par pe e 
IM Afidonit 


S. S. 8 2 


2 

1 4 | 3 x 

"WH Hfidouit of the tenant's refuſing to defend 
an ejettment in order to have the land- 
rd admitted defendant. 


King's bench. 
A. B. leſſee of C. D. againſt E. F. 


TW. of maketh oath, that he this de- 
* ponent did this day of by 
the direction of G. H. landlord of the premiſſes 
n queſtion in this cauſe, apply to J. X. tenant 
n poſſeſſion of the ſaid premiſſes, to know 
whether he the ſaid J. X. would appear and be- 
come defendant in this cauſe, or would permit 
the ſaid G. H. to defend his title to the ſaid J. X. 
and this deponent at the ſame time ſhewed 
nd offered to deliver unto the ſaid J. X. a note 
lened by the ſaid G. H. whereby the ſaid G. H. 
yomiſed to defend and keep the ſaid J. K. harm- 
Els of, from and againſt all coſts and charges in 
this cauſe, and the ſaid J. X. told this deponent, 
that he would not appear and become defen- 
* in this cauſe, or any ways concern himſelf 
ein. Fi 


Ejectment by original. | 


OME attornies chuſe to proceed in eject- 

ment by original, on account of the diffi- 
culty and expence a defendant may be at in ob- 
ning and proceeding upon a writ of error in 
parliament, to reverſe the judgment, for a writ 
df error in this caſe cannot be brought, or at leaſt 

Vor. I. Paxr I. Cc return- 
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returnable, but when the parliament is ſitting, 
which is of great uſe for the ſpeedy getting int 
poſſeſſion of the premiſſes. | 

It is generally held, that if there be a parks 
ment in being, as by adjournment or Prorogatin, 
though not actually fitting, yet a writ of error 
returnable in parliament time may be ſued out, 
and that the ſhewing the ſame to the plaintif' 
attorney is a ſuperſedeas. Others think it ought 
to be firſt allowed. 

But that honourable court is of fo high a mn. 
ture, that great care ought to be taken to pay 
due obedience to any proceſs returnable there, 

(a) The prac- As you ought to have a lat. (a) to warrant your 
tice of ſuing ejectment brought in the uſual way by bill ig 
— Aae. the country, ſo when you proceed this way, you 
OweY ought to have an original, bien is the founda- 
tion of the action. 4 


How to ſue out an pe] Draw a reihe, 
carry it to the cutſitot of the county, where the 
land lies, and he will make out the a 


Return of the original. The origin muſt 
be returnable on a general return- day, and may 
be the firſt return of the term, which you de- 
claration is of. 

Note; If you have judgment againſt the e. 
ſual ejector, for that the tenant doth not enter 
into a rule and plead, then your original muſt 
be againſt the caſual ejector; but if the tenant 
appear and plead, then your mae muſt be 
W the tenant. 


Relum 


I Court of aſſo Dances | 


Return of original by the ſheriff. ; Get your 
oiginal returned by the ſheriff; but it is uſual 
or the plaintiff's attorney to return it. 


Filing original] Aſter the original is remade. | 
tought to be filed with the cxſtos brevirm * this 
court. _ | 


Serving declaration.] Buy a blank declaration, 
fil it up, and ferve it before the eſſoin- day of 
the enſuing term. 


Motion for t againſt b r! 


* 


Make affidavit. of ſervice of declaration (3), {} Vina 


ad move for Judgmens againſt the aua jeftor. 


Drawing rule.] Draw the role! if the tenant 
Go not appear, and leave a rule at the Judge's 
chambers; vide p. 

The rule by conſent on an original is the 
ame as the rule p. 393. only you leave out the 
vords (and put in common bail), and inſtead of 
the ward (41/7) infert (crit). 

If the rule be Jeft, then take it fs the 
pdge's chambers, and enter it with the ach. ol 

tte rules, as mentioned p. 


Declaring. de novo, ond delvoering declaration 
h defendant*s attorney.] Write your declaration 
& nou, copy-wiſe. The declaration muſt be of 
the ſame term the iſſue is of, i. e. of Hilary, your 
firſt declaration being of Micbaelmas; and in- 
lead of C. D. the caſual ejector, your firſt de- 
ſendant, you muſt put in the name of the new 
defendant mentioned in the rule left at the 
Judge's chambers, and defendant's addition, for 

Cc 2 that 


388. 


get returned by the under-ſheriff. The difringor 
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that is neceſſary in this caſe, and ſo alter the de- 
claration throughout as to the defendant's name, 
and leave out the notice to the tenant; deliver 
defendant's attorney a copy of this declaration 
on treble 1d. ſtamped paper; charging on the 


225 for the lame. - 
the 
Pl] To this declaration the defendant the 
attorney muſt plead not guilty. ko 
7 ve] Draw up the iſſue; and here pleaſe pl 
obles erve, that you leave out, Be it remembered, Gt. 45 
and begin as the declaration begins. th 
Deliver a copy of the iſſue to defendant's a. 
torney; charge on the back 8 d. pr. ſheet, ad M 
for entering plea and warrant of attorney 23. 8d. Wl . 
which defendant's attorney muſt pay.—He 2 
ſhould pay for entering the rule 25. it _ his 0 
rule, and not the 9 | 0 
- Notice of trial.) Give notice of trial, as be i 
fore mentioned $7 1 
Vrnire, di r. Sc.] In proedediity | in | ejeft- 
ment by original the venire, &c. and all otber n 
writs as well before the trial as the writ of pol- be 
ſeſſion, and other executory writs after the trial, 2; 
muſt be returnable on a general return. hi 
Make out your venire and diſtringas, which 1 


muſt be returnable the oh een return of 
the enſuing term. 


S8 S 


Court of KinG's BRNCH. 


Record. 
Of making up the record.] Make up the re- 
cord, of which the farſt placiza muſt be exactly 
the ſame as by bill; only you muſt leave out 
the memorandum, and begin with the declara- 
tion, as you did in the iſſue. 

After you have ingroſſed the declaration and 


plea, and the ſecond placita, (which is the ſame 
u the firſt) is inſerted, you enter the jurata 


thus 
, d HE jury between A. B. by his at- 
torney, plaintiff, and C. D. (addi- 
tion as in the declaration) of a plea of treſpaſs and 
ex&ment of farm, is reſpited before our lord the 
king, whereſoever our ſaid lord the king ſhall 
then be in England, until, Ec. the return of 
the difringas. Reſt as in other juratas. 
Seal the record at the n+ prius office Gray's 


Im, | j 


Poftea.] After trial (if at the aſſizes) call for 
the record with the paſtea indorſed. If the cauſe 
be tried in London or Middleſex, you take the re- 
cord and diſtringas home with you, after the 
tial is over, and indorſe the paſtea on the record 
yourſelf, 


Final judgment.) Give a rule on the paſtea, 


tax coſts and ſign final judgment, and take 
out a writ of poſſeſſion, 


. Declaration 
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farm let to the ſaid A. B. ſix meſſuages, (reciting 


'tenances aforeſaid to the ſaid A. B. and ti 


| ſaid A. B. entered into the ſaid tenements with 
the appurtenances, and was poſſeſſed thereof, unti 
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Declaration in cjeftment in B. R. 0 


. to wit, chat whereas : 
gent. on the 25th day of April in the 
year of, c. ac Mgſin ne- in the county 

Middleſex had demiſed and granted, and 


the parcels) with the appurtenances, {ituat, 
lying and being in the pariſh of (che place where 
the premiſſes lie) in the county aforeſaid, to have 
and to hold the faid tenements with the appur 


aſſigns, from the 24th day of April then lift 
paſt, unto the full end and term of five years 
thence next enſuing, and fully to be complete 
and ended, by virtue of which ſaid demiſe the 


= —= > © OT f © _ 2» — > wean 


the ſaid C. D. afterwards, to wit, on the 
day of in the year aforeſaid, with 
force and arms, and ſo forth, entered on the tene- 
ments aforeſaid with the appurtenances in and 
upon the poſſeſſion of the ſaid A. B. and ejefted, 
drove out and amoved the ſaid A. B. from his 
ſaid farm, his ſaid term not being yet ended, 
and kept out, and ſtill keeps out the ſaid 4. B. 
ſo ejected, drove out and amoved from his faid 
poſſeſſion, and then and there did other injuries 
to him, againſt the peace of our lord kk 
I King; 


| — 


Court of KixG's BeNcH. 


king, and to the damage of the ſaid A. B. of 
ten 1 and . he brings ſuir, and 


ſo forth. Wette 
| JL. M. attorney 


for the plain Pledges to Jobn Fog 
for ( profecute ) V. 2 
the defendant. FEY —_ T7 d R. ea 


Nau . the tenant in ' e 


am — that you a are in poſſeſſion of, 
or claim title to; the premiſſes in this decla- 


[ 


ation mentioned, or to ſome part thereof, and 


being ſued in this action as a caſual ejector, 
and — no claim or title to the ſaid premiſſes, 


do adviſe you to appear on the firſt day of next 


2 term in his majeſty's court bf king's 


bench at Weſtminſter, by ſome attorney of that 


court, and then and -there'by rule of the ſame 
court,” to cauſe yourſelf to be made defendant 


in my ſtead, otherwiſe I ſhall ſuffer judgment 


therein to be entered againſt me by default, _ | 


you vill be turned out of ir 
Dated te of a 


o 1759. | Your humble ſervant | 
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Declaration in ejectment in the common ple, 


* 


Pacey. 1 eee 


Trinity term in the year of king Gear: 
64 the ſecond. 


Middleſex, O HN Doe, late of the pariſh of 
to wit. in the county of Middle, 
yeoman, was attached to anſwer Richard Roe, of 
a plea, wherefore with force and arms he entered 
(a) If of into two meſſuages (a) with the appurtenancesin 
manors, meſ- the pariſn of (or pariſhes of al 
COR nad 4020 in the county of Midleſex, which 
| 214 the manor, A. B. and C. D. demiſed to the ſaid Richard for 
C. D. a a term, which is not yet expired, and ejected 
. and ewo him from his ſaid farm, and other wrongs to 
rag, him did, to the great damage of the ſaid/Richard, 
fables gar. and againſt the peace of our ſovereign, lord. the 
dens, cot» king; and whereupon the ſaid Richard. by +. 
tages, two his attorney complaineth, that whereas the ſaid 
. of corn- A. and, B. on the 2d day of April in tge 
"+1 year of the reign of his ſaid majeſty, at the ſaid 
acres of pariſh of in the county aforeſaid, (if the 
land, acres lands lie in diverſe pariſhes, ſay, at Weſtminſtr 
of meadew, in the county aforeſaid) had demiſed to the ſaid 
8 © ff - Richard the ſaid (manors and) tenements with 
acres of wood, the appurtenances; to have and to hold the 
acres of ſaid (b) tenements with the appurtenances to the 
Jurze and ſaid Richard and his aſſignes, from the firſt day 
,beath, with of April aforeſaid in the year aforeſaid, until 
_ Kc. the full end and term of five years thence next 
(4) Manor, enſuing, and fully to be compleat and ended; 
and by: virtue of which demiſe the faid . 
ente 


— 


D r Dt  humwal 


ntered into the ſaid (a) tenements with the ap- ( Manor: 
purteNances, ancl was poſſeſſed thereof; and the ©*4 

id Richard being ſo poſſeſſed thereof, the ſaid 

bn afterwards, to wit, on the ſaid 2d day of 

fril in the ſaid year, with force and | 
ums, Cc. entered into the ſaid (6) tenements (4) Manor; 
with the appurtenances, which the ſaid A. and and 

3. had demiſed to the faid Richard in form afore- 

kid, for the term aforeſaid, which is not yet 

apired, and ejected the ſaid Richard from his 

ſid farm, and other wrongs, &c. to the grear 

damage, &c. and againſt the peace, &c. where- 

upon the ſaid Richard faith, that he is injured, 

and hath damage to the value of 20/. and thereof 

he bringeth ſuit, Sc. | 


The notice is the ſame as in B. R. only ſay, 
the court of common pleas at, &c. inſtead of king's 
bench. WI WF... | 


Rule by conſent in ejectment. 


Mchaelmas term 1 the year of king 
FRY George the ſecond, - 


T is ordered on the aſſent of the attornies of 4. B. againſt 
both parties, that G. H. be made defendant C. P. for 
n the place of the now defendant C. D. and that — 
be ſhall appear immediately at the ſuit of the — — ' 
plaintiff, and put in common bail, and ſhall re- on the demiſe 
cave a declaration in a plea of treſpaſs and of E. F. 
gectmenc:of farm for the tenements in queſtion, 


and ſhall immediately plead not guilty thereto, 


and; upon trial of the iſſue ſnall confeſs leaſe, 
entry and actual eject ment, and inſiſt upon the 
itle only, otherwiſe judgment ſhall be * 
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for the plaintiff againſt the now defendant Ch 
by default; and if upon the trial of the ſaid ifhy 
the ſaid G. H. ſhall not confeſs leaſe; entry ay 
actual ejectment, by which the faid plaintiff ſſ 
not be able further to proſecute his bill again 
the ſaid G. H. then no coſts or charges ſhall b 
adjudged upon ſuch nonpros, but the ſaid C 
ſhall pay to the plaintiff his coſts or chars 
thereon to be taxed; and it is further order; 
that if upon trial of the ſaid iſſue a verdict ſal 
be given for the ſaid G. H. or if it ſhall happen 
that the ſaid plaintiff ſhall not further profecu 
his ſaid bill for any other cauſe, than for notcan 
feſſing leaſe, entry and actual ejectment afore 
ſaid, that then the leſſor of the plaintiff ſha 
pay the ſaid G. H. his coſts and charges in that 
behalf, to be adjudged, and fo forth. 


for the plaintiff. 
for the defendant. 


A niſi piu record in gelle 


Pleas before our lord the king at Weſtmiol 
of the term of in the 
the reign of our ſovereign lord George th 
— now king of Great me and ſo 
22 2 * 


Adler E it remembered, that on 

to wit. next after, c. (the firſt day e 
the term ) in this ſame term before our lord the 
king at Weſtminſter came A. B. by R. S. his at. 
torney, and brought here into the court of out 


. king there his certain bill * 


Court of King's Banca. 
in the cuſtody of the marſhal, and ſo forth, 


xe are pledges of proſecuting (to wit) Jobs 
Ie and Richard Roe, which ſaid bill follows in 
theſe words, Middleſer, to wit, A. B. complains 
oC. D. being in the cuſtody of the marſhal of 
the mar ſtalſen of our lord th king, before the 
king himſelf, for that, to wit, chat whereas 
LF. gentleman, on the day of 
i the year of the reign of our d 
ard George the ſecond, now king of Great 
ritain, and ſo forth, at the pariſn of Ss. George 
the martyr in the county of Midaleſex, had de- 
miſed, granted and to farm let to the ſaid A. B. 
twenty meſſuages with the appurtenances, ſituate, 
hing and being in the ſaid pariſh of St. George 
the martyr in the ſaid county of Middieſex, to 
have and to hold the ſaid wap Sos with che ap- 
to the ſaid A. and his aſſigus from 
the day of December then laſt paſt, unto 
the full end and term of five years from thence 
next enſuing and fully to be completed and 


entered into the ſaid meſſuages with the 
tenances, and was 
lud C. afterwards, co wit, on the ſaid | of 
January in the year aforeſaid, witli force 
and arms, and ſo forth; entered on the meſſuages 
doreſaid, with the appurtenances, in and upon 
the poſſeſſion of the {aid A. and ejected, drove 
out and moved che ſaid A. from his ſaid farm, his 
lid term not being yet expired, and thereupon 


et out, andi ſtill keeps out from his ſaid poſ- 
e {lion, the ſaid A. fo ejected, drove out and 
moved, and then and there did other injuries co 
"MW the ſaid againſt the peace of the preſent king, 


L 
; 
I 


i | r and 


ended; by virtue of which demiſe the ſaid. A. 
_— 
poſſeſſed thereof, until che 
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and defends the force, injury and damages, an 


where the court will take the ſame into con 


ES: jury bees l plaindf 
to wit. 
Weſtminſter, until next after, Sc, unleſs 


lord 2 his chief juſtice, aſſigned to hold 
uu * the king himſelf, ſhall firſt come on 
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and to the damage of the ſaid A. of ten pounds 
and therefore he brings ſuit, and ſo forth, 
And the ſaid C. by J. P. his attorney, come 


whatever elſe he ought to defend, when anc 


deration, and faith, that he is in nothing guil 
of the treſpaſs and ejectment aforeſaid, as the 
ſaid A. above complains againſt him; and of thi 
he puts himſelf upon the country, and the ſad 
A. likewiſe; therefore let a jury thereupoa 0M 
before our lord the king at Weſtminſter on 
next, c. and who are in no wiſe a-kin why 
the ſaid A. or to the ſaid C. to take cognizance 
upon their oaths of the whole truth of the pre- 
miſſes, becauſe as well the ſaid C. as the ſaid i 
have put themſelves upon that jury. The ſame 
_ is given to the parties aforeſaid at the lame 
P lace. 


Furata. 
Pleas before our lord the king at 1 ln 
of _ term of in the 


enr f the reign of our ſovereign 
— George the ſecond, now 1 1 1 
Britain, and ſo forth. 


by his attorney, and C. D. de- 
fendant, of a — of — and ejectment of 
farm, is reſpited before our lord the king 4 


the king's right truſty and well beloved Vn. 


SEECO RS ERSSRFSSSF FESSS., ET Tqrz 


Court of Kinc's Bencu; 7 
at Weſtminfter- 


day the + day of 


tecauſe none of them did appear; therefore let 


me place. + 


on declaration by original upon two ſe- 
N '  wveral demiſes. 


Walleſex, B. late of B. in the county afore- 
to wit. ſaid, gent. was attached to an- 
mer C. D. eſq; of a plea, wherefore with force 
nd arms into fix meſſuages, ſix cottages, ſixty 


hundred acres of - paſture, and forty acres. of 
vood-land, with the appurtenances, in the pariſh 
& g. in the ſaid county of Middleſex, which E. F. 
nd G. his wife had demiſed to the ſaid C. for a 
term which is not yet expired, and into ſix 
other meſſuages, ſix other cottages, ſixty other 
ces of land, ſixty: other acres of -meadaw, and 
tiree hundred other acres of paſture, and forty 


unces in the ſaid pariſh of B. which 7. L. the 
Jounger had demiſed to the ſaid C. for a term 
nich is not yet expired, he entred and ejected 
im the ſaid C. from his ſaid farms, and did 
her injuries to him, to the great damage . 


| gal in the county of Middleſex aforeſaid, ac- - 
arding to the form of the ſtatute in ſuch caſe | 
made and provided, for default of the Jurors | 


uber acres of wood-land, with the appurte- 


te ſheriff have the bodies of the ſaid jurors to 
mke the ſaid jury between the parties afore- 
lid of the plea aforeſaid accordingly. The ſame. 
hy is given to the parties aforeſaid at the 


tes of land, fixty acres of meadow, three. 


The prefent Practice of the 
the faid C. and againſt the peace of the prefere 
king, and fo forth, and from whence the fad c 
by C. S. his attorney, complains, that where 
the faid E. F. and G. his wife on the firſt of 
April in the year of the reign of our ſo. 
vereign lord the prefent king of Great Britain 

and ſo forth, at the ſaid pariſh of B. had granted 
to the faid C. the ſaid - fix mefluages, fix cot 
tages, fixty acres of land, ſixty acres of meadoy, 
three hundred acres of paſture and forty ace 
of wood-Jand, with the appurtenances, to hare 
and enjoy the ſaid tenements with the appyr. 
tenances, to the faid C. and his aſſigns, from the 
twenty-fifth day of Mareb then laſt paſt, unto 
the full end and term of five years thence next 
enfuing and fully to be completed and ended, 
by virtue of which ſaid demiſe the faid C. entered 
into the faid laſt mentioned tenements with the 
appurtenances, and was thereof poſſeſſed; ang 
alſo that whereas the faid J. L. on the aid ſuſt 
day of April in the © year afore ſaid at the 
faid pariſh of B. had demiſed to the ſaid C. the 
faid fix other meſſuages, ſix other cottages, ſity 
other acres. of land, ſixty other acres of meadow, 
three hundred other acres of paſture, and forty 
other acres of wWOOd- land with the appurtenances, 
to have and enjoy thoſe tenements with the ap- 
purtenances to the ſaĩd C and his aſſigns, from 
the faid 2 5th day of March then laſt paſt; unto 
the full end and term of five terms from thence 
next enſuing and fully to be compleat and ended; 
by virtue of which demiſe the faid C; entered 
into the ſaid laſt mentioned tenements with the 
appurtenances, and was thereof poſſeſſed, and 
being ſo thereof poſſeſſed, and alſo being poſſeſſed 
of the ſeveral tenements aforeſaid with the ap- 


purtenances as aforeſaid, the faid A. afterwards, 
| | t0 


[ 


\ / 
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wit, on the ſaid firſt day of April in the 


ich the appurtenances, which the ſaid E. and 
his wife had in form aforeſaid demiſed to the 
id C. D. for the ſaid term firſt above mentioned, 
nich is not yet expired, and into the ſaid tene- 


reren 


D. for the ſaid term laſt above mentioned, which 


e brings ſuit, and ſo forth. 


ames and defends the force and injury when, 
ud ſo forth, and ſays, that he is in nothing 
vilty of the treſpaſs and ejectment aforeſaid, .as- 


his he puts himſelf upon the country, and the. 


- N w rn. % 5 


bever, and ſo forth, twelve, and fo forth, by 
* and ſo forth, and who neither, and ſo 


dell, and ſo forth. The ſame day is given to 
lie parties aforeſaid, and ſo forth. 


a 
) 
: 
} 
] 


year aforeſaid, ws force and arms, 
| fo forth, entered into the ſaid tenements 


nents with the appurtenances, which the ſaid - 
L had in form aforeſaid demiſed to the ſaid 


not yet expired, and ejected him the faid C. D. 
n form aforeſaid, and other injuries, and fo. 
th, to the great damage, and ſo forth, and 
gant che peace, and ſo forth; from whence . 
den, that he is injured, and has damage to 
the value of one hundred pounds; and therefore: 


te ſaid C. above complains againſt him; and of 


oth, to recognize, and ſo forth, becauſe as, 


# hs 
AS 
, ”- 


399. 


And the faid 4. B. by J. P. his attorney Gene 2 


lid A. likewiſe, and ſo forth. It is therefore ere 
tommanded to the heriff that he cauſe 'roawarded., 
ome before our lord the king on, &c. where-: 


400. 


Judgment in cement by original, guy 


made default, by which the ſaid A. remains un- 


mits to the ſaid C. all ſuch damages, coſts and 
caſion of the premiſſes, or as can be adjudged 


when, and ſo forth; and upon this the ſaid 4. 
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the caſual ejeftor by nil dicit. 
AND the ſaid C. D. by J. P. his attorney, 


comes and defends. the force and injury, 
when, and ſo forth, and ſays nothing in bar or 
precluſion of the action of the ſaid A. B. bit 


defended upon that occaſion againſt the ſaid ( 
for which it is conſidered, that the ſaid 4 we 
cover againſt the ſaid C. his term yet to come of 
and in the ſaid tenements with the appurtenances; 
and upon this the faid A. freely here in court re 


charges, as he the ſaid A. has ſuſtained by oc- 


to him in this behalf; therefore the ſaid C. may 
be free from theſe damages, coſts and charges, 
and ſo forth; and upon this the ſaid 4. prays 
the writ of our lord the king, to be directed to 
the ſheriff of the county aforeſaid, to cauſe him 
to have poſſeſſion of his ſaid term yet to come 
of and in the ſaid tenements with the appur- 
tenances; and it is granted him, returnable, E- 


Judgment in ejefiment by original, by non 
0 informatus. 


A ND the ſaid C. D. by S. . his attorney, 
comes and defends the force and 1njury, 


prays, that the ſaid C. may anſwer his ſaid de- 
claration, upon which the ſaid attorney of the 
faid C. ſays, that he is not informed by & 


— 


7 
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id C. of any anſwer to be given for the ſaid C. to 
the ſaid A. in the ſaid plaint, and he ſays not any 
other thing (a) thereupon in bar or precluſion of (a) Or any 
the ſaid action of the ſaid, A. by which the ſaid A. thing elle. 
remains undefended upon that occaſion againſt 
the ſaid C. for which it is conſidered, that the ſaid 
4, recover. againft the ſaid C. the poſſeſſion of 
his ſaid term yet to come of and in the ſaid 
tenements, with the appurtenances, and his 
damages by occaſion of the ſaid treſpaſs and 
gectment; but becauſe it is unknown what 
(amages the ſaid A. has ſuſtained. by occaſion 
of the ſaid treſpaſs and ejectment, it is com; Inquiry 
manded to the ſheriff, that by the oath of awarded. 
twelve good and lawful men of his bailiwick he Note; Error 
diligently inquire what damages the ſaid A. has in <jeftment 
kiſtained, as well by occaſion of the ſaid treſpaſs lies before 
ad ejectment, as for his coſts and charges by agi? 
lim about his ſuit in this behalf expended; and 
that the inquiſition which, and ſo forth, the 
ſheriff do make appear to our lord ar. 
ſom the day, Sc. (the return) whereſoever, an 
bo forth, under his ſeal, and ſo forth, and the 
ſeals, and ſo forth; the ſame day is given to the 
id Z and ſo forth; and upon this the ſaid . 
prays the writ of our lord the. king, -to be di- 
rected to the ſheriff of the county aforeſaid, to 
auſe him to have poſſeſſion of his ſaid term 
jet to come of and in the ſaid tenements, with 
e appurtenances; and it is granted to him, 
ſeturnable, and ſo forth. | 


| Fol. I. Pan T J. Dd” Judgment 


% The preſent, Praftice of the 


Remittit © 


” 
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ration; and the ſaid C. D. although at the ſame 


temains thereof undefended againſt the ſaid C. D, 


of do cauſe him to have poſſeſſion of 


* dhe” 8 
1 - 


Judgment by nil dicit againſt the caſua Mr 
ejeftor, with an imparlance to fy — ; 


| term After the declaration. 


ND now at this day, to wit, 

next after _ (the firſt day of thy 
next term) to which day the ſaid C. D. had 
leave to imparle to the ſaid bill, and then tg 
anſwer, and ſo forth, before our lord the king 
at Weſtminſter came the ſaid A. B. by his attor- 
ney aforeſaid; and the. ſaid A. B. prays, that 
the ſaid C. D. may anſwer to his ſaid deck. 


day ſolemnly required, comes not, neither does 
he ſay any thing in bar or precluſion of the ſaid 
action of the ſaid A. B. whereby the faid AB, 


and ſo forth; It is therefore conſidered, that the 
ſaid A. B. do recover againſt the ſaid C. N his 
term yet to come of and in the ſaid tenements 
with the appurtenances, and alſo his damages 
by occaſion of the ſaid treſpaſs and ejectment; 
and upon this the ſaid A. B. freely here in court 
remits to the ſaid C. D. as well all ſuch ds 
mages, coſts and charges, as may be adjudged 
to the ſaid A. B. in this behalf, as all judgments 
and executions for the ſaid damages, coſts and 
charges. Therefore let the ſaid C. D. be dif 
charged from the ſaid damages, coſts and 
charges; and the ſaid A. B. craves the writ of 
our lord the king, to be directed to the ſheriff 


his ſaid term yet to come of and in the faid 
tenements, with the appurtenances; and it 1s 
granted to him returnable before our lord-the 


king 


g 
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king at Weſtminſter on next after 
The a day is given to the ſaid A. B. n 
nd LY forth, | 


e of the fame term with the de 


claration. 


vb the ſaid C. D. by his attorney 
\ comes and'defends the force and injury when, 
ad fo forth, and ſays nothing in bar or precluſion 
of the ſaid action of the ſaid A. B. but made de- 
ut, whereby the ſaid A. B. remains N 
udefended 0 before). 


4 writ of poſſeſſion. 


EORGE the ſecond, Sc. To the ſheriff 

of greeting. Whereas lately in 1 by original, 

court before us at M e minſter, by bill, with- ay. , Ln 

our writ, and by the judgment of the fame 
recovered againſt his term yet to 

me of and in one meſſuage, &c. with the appur- 

mances, ſituate, lying and being in your 

unty, which on the day of 

be year of our reign demiſed to the 

for a term of years not yet expired, 

10 from the day of then laſt 

f to the full end and term of five years thence 

atenſuing and fully to be compleat and ended; 

virtue of which demiſe the ſame 

itered upon the ſame tenements with the a 

Nenances, and was thereof poſſeſſed, until the 

d afterwards, to wit, on the fame 

If of in the year aforeſaid, with 

Ne and arms entered into the faid tenements 


Dd 2 with 


| LS, 


| 404 The preſent Practice of the | 
. with the appurtenances, and him the ſaid 

| from his farm aforeſaid, the ſaid term then wy 

there not being expired, ejected, drove out and 

removed, and him the ſaid hath with. 

held from his poſſeſſion thereof, and till doth 

withhold, whereof the ſaid * is convicted, 

as apptars to us of record; therefore we com. 

mand you, that without delay you cauſe the 

ſaid to have his poſſeſſion of his tem 

If by original, aforeſaid yet to come of and in the tenements 

obſerve to -aforeſaid with the appurtenances, and in what 

make it re- manner you ſhall have executed this our writ do 


turnable on you make appear to us at Weſtminſter on, Ge 


* re. and have you there this writ. Ming „ 
turn, Oc. 


Error. N 1 b 


Judgment 1. the fat. 27 Elia. upon any judg men 
againſt two, BY given in this court in debt, detinue, cove 


on canno* nant, account, action upon the caſe, gesime fm 
3 or treſpaſs, firſt commenced there, (where th 1 
king is not a party) a writ of error may b 

a) Where a brought in the exchequer chamber (0,6 * 
ly 

dg 


writ of error Judgment either reverſed or affirmed. 
; determines, in 
\ the exchequer chamber, by abatement or difcontinuance, the pappe 
4 not again in B. R. till there be a remittitur' entered, for without ſach remit! 


tur it cannot appear to the court of king's. bench, but that an = 
error is ſtill depending i in camera Suns. | Yd 0 
But not for error concerning the Jordi : 


of the king's bench or want of form in any. wi 
return, plaint, bill, declaration or other pr © 
ceedings. 
And after reverſal or affirmance the recoſ ch 
hall be remanded, that the court of King 0 


54 Nat 


bench may proceed eren, 


Court of Kinc's Benen, 405 
Note; Before this ſtat. an erroneus judgment 

given in this court Io only in Par- 

lament. | 
After a judgment given in B. R. is reverſed: 

c affirmed in the exchequer chamber, error lies 

n parliament. ; 

Error lies not in the exchequer chamber upon 

judgment upon a ſcire facias but only in B. R. 

tecauſe it Is. cafus omiſſus out of ſaid ſtatute, 

zich gave writs of error returnable in the ex- 

chequer chamber upon judgment recovered in 

the king's bench by Bill. | j 
' Writs of error on-judgment given in C. P. or 2 h 

oferior courts, are returnable' in B. R. | _— 
If judgment in the C. P. be for the plaintiff, ' 

nd the defendant brings error, there ſhall only 

te judgment to reverſe the former judgment, 

for 2 ſuit is only to be caſed of that judg- 

ment, 
But where the plaintiff brings error, the judg- 

ment ſhall not only be a reverſal, but the court | 

hall give ſuch judgment. as the court below. - 

ſhould have done, for the writ of error is to re- 

vive the | firſt cauſe of action, and to recover 

fhat he ought to have recovered by the firſt | 

ſuit, wherein an emu judgment was given. Ky 

tak, 262. 
Where the "OY in 61510 court is by etigingl 

ror muſt be brought in parliament (a) only, (a 80 * 

lor the ſuit is not firſt commenced in B. R. but an action gui | 

in chancery; and if a writ: of error be ſued out, — 

it 

3 3 void, and no ſuperſedeas of exe-,— — 
Bail cannot have a writ of error in the ex- 

chequer chamber, by fat. 27 Eliz, c. 8. Vide 


Cre, Car. 300. a 12 4 N f 1 
D d 3 Wirt . 


; ' % ? e 
; 7 . 
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ae ee within 2 te FR brought) 
No fine, common recovery or judgment, in 
any real or perſonal action, ſhall be reverſed for 
error, unleſs the writ of error be brought'a 
proſecuted with effect within 20 Dean Sal 10 
11, gz. c. 144. Nl 


How 10 fue out @ writ + and he 4 
Fenn. e to wy nature ot the caſe. 


+ + 


a 8 . 


Au. | RIT of error for AB. at the 

ſuit of C. D. on a! judgment 

ver ren in the court of ee 
y 


Dated, &c. we! 3 Net 
Carry the præcipe to the curſitor of the county, 


Wien the action is laid, * he will N out 
a writ of error. 


Writs of error Of allewing writ of nw When: you here 


— got the writ from the curſitor, you carry it to 


chamber to the clerk of the errors of that court in which 
be immedia- the judgment was given, to be allowed by him; 
teh delivered pay him and he will give you a notice 
to the clerk in writing, (a copy of which muſt immediately 


282 be delivered to the attorney on the other fe) 

ſhall be hin- ſignifying the allowance of the writ of error. 

dered from 

ſuing out execution, until the wr ſhall. be delivered to the clerk of the 

errors. Rule, E, 26 Car. 2. (a) ons where the jadgment is 

given in the C. P. and removed by writ 

_ clerk of the 2 in C. P. is to allow the writ, give rules ſor putting in 

bail, Cc. i . 1 
1 


into this court; only the 


=2 == 


— Jy  — --- DH» 
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1 From what time a writ of error is a ſuper- 
in Bl ſedeas.] A writ of error is a ſuperſedeas from 
de time of the allowance; and that is notice of 
reif ; but if the defendant in error have notice 
0 before the allowance, it is from che time of that 


though the allowance i is notice of "elf, ſo 
5 00 bo pale the execution, yet to bring the 
attorney into contempt, he muſt have had OSS, 


ſedeas, until the errors are examined, affirmed or 
reverſed. 
If a-writ of execution be executed belt a 
writ of error allowed or notice, it may be re- 
turned afterwards. The utmoſt length of time 
the law allows for executing is the day whereon 
the writ is returnable, and it is not executable 
ay longer that day, than while the court fits; 
ſo long as it is executable, but not executed, the 
dlowance of a writ: of error is a /uper/zdeas, but 
not afterwards,' Salk, 321. A new of error 
vhere the firſt abated by the act of the plaintiff 
error, is no Jaber ſedeas. 


LEY 


Bail in error. 


— 


chere ſpecial bail is required, unleſs the plain- 
tif do Wichin 4 days after the delivery of the 


according to law, the defendant” in error 
. proceed to execution, e ſuch 
mit. Rule, E. 16 e 2. | 


o. 


A writ of error is in judgment of law a fuper- Sec Vent: 258. 


- Vithis what time to be put in] In all cas 


nit of error to the clerk of the errors put in 8 * 


* 4 


. The prefeat Practice of the 


Of notice of putting in Bail. Notice to be 
given without delay of bail being put in on a 


writ of error.to the defendant or * tober. 


Eren, Ball if not excepted againſt in 
20 days 1 after ſuch notice, ſuch bail to be 
allowed. g ß. M. & M. and exception w 
be entered with the clerk of of the errors, An 
given to the plaintiff in error: SUSIE 


Jalihrag Se.] After a a Tor £27 
from the clerk of the errors, if the bail do not 
indes, better bail be put in within, four days 

after notice of the rule, the plaintiff in the chin 
may ſue out execution, but the writ of error re- 
mains ſtill, and the plaintiff in error.. may po- 
ceed thereupon. It is only the . ſuperſedes to 
the eg, that | is taken away. 0 
The condition” "Jo 3 cafes bail mich F in on 4 writ W 
of a _ 1 erer. J. e ſhall i Fg ſtaid, upon any 
NS ferdane Wit; of error for reverſing any judgment, in, any 
furniſhed a action or bill of debt, upon any ſingle bond of 


third perſon's debt, or upon any obligation with condition for 


cellar o_ the. payment of money only, or upon any action or 
we Fro ola bill of debt for rent, or upon any contract, un. 


not ex. leſs the perſon ſuing ſuch writ of error 


ceeding 100/. with two ſufficient ſureties, ſuch 38 che court 


defendant 

pleaded, that none was yl; to which inn ny a delle to 
the value of 80 / and the defendant er, and judgment for the plain- 
tiff. Error was brought, and bail not being put in, eln was taken out; 
and now upon conſideration of 3 ac. 1. c. 8. where the words are, ond 
for the payment of money only, Cur. ſet aſide the execution; for this is by no 
means a certain demand, ut reſts upon a quantum meruit, and the ſum i 
only put into the replication, in order to affigh a breach. And the 44 bei 
#0 reſtrain on a legal remedy, muſt be taken ſtrictly. (Cites 1 Kc. 613. 


28. 2 Bulfl. 54. 1 Lev. 117.) T. 16 G. 2. r Kal 


. 


: * * ; % 


| | 


Court of Kixc's BENCH. 


ul allow of, be bound by recognizance in 
wuble the ſum recovered, to proſecute the writ, 
{error with effect, and pay, if judgment be 
med, all debts, damages and coſts adjudge 

g the former judgment, and all coſts agd, 
mages to be awarded for delaying, execution. 
W.,3 Jac. 1. c. 8. Ta. % 


. on $49 Gan ory agp offs bng ; ad 
uud by. Hat. 13 Car. 2. c. 2. 9 no execution, 
oa be ſtaid by writ of error, after verdict and 


vagment thereon, in any action of debt u 
1 for not 8 of tithes, EL ang 
he caſe upon promiſe for payment of money, 
tion ſur troyer, . covenant, detinue and treſ- 
als, unleſs ſuch recognizance, as by fat. 3' Zac. 
te firſt acknowledged. 1 1, 
And by flat. 16 C 17 Car: 2. c. 8: ,. g. no 
aecution , ſhall be ſtayed by writ of error after 
rerdict and Judgment in any perſanal action, un- 
ks ſuch recgnizance be firſt acknowledged. 


come bound, Fc. But writs of error brought 
executors or adminiſtrators, popular actions, action 
on penal laws, (except in 2 Ed. 6,) indictments, 
ſreſentments, informations and appeals, are ex- 
cepted, ——Note T he two laſt acts relate on 

o vrits brought on judgment after verdict,  , 


Nor upon any judgment after verdi& in deter On a verdict 
r jeFment, unleſs the plaintiff in error ſhall. - = gary 
| 4 the plaintiff 
Vin error's own 
recognizance 


is ſufficient 
without 

any further 
ſurety (a). 


But the recog - 


nmizzance ought 


o be in double the value of one year's rent, and he ought to be examined 


be be worth {6 much. In dower plaiotiff in errors 
lfficient. (a) But the "plaintiff may find bail, and need 
limſelf. " | . $58, Wit! FE: £2 61 Pogtdy T4 27 


p 7 = 
"+5 Nt fp! T1 19954 us 


If an action of debt be brought upon a bond 
to perform covenants, and there is judgment 


nizance 


not be bougd . 


by default, without craving oyer of the condition 


in this caſe 


| a writ of error brought, the 
Phintiff in error muſt put in bail, becauſe it 


doth 


470. 


bail nor pay coſts, 


coc writs of error from inferior courts, they being 


bail; and the queſtion was on the words of th 


M. 8 Geo. 1. Pit v. Coney, Str. 476. 


where bail is required on error upon a judgment 
In an action of debt upon a bond, 20g And oy 


e for payment of money only. 


is not obliged to give bail on error, yet if an 


Pending error to reverſe an outlawry on meſie 
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doth not appear to the court upon the 
that the 0 was for e 
covenants. 

On a bottomree bond there maſh be bail. Plan 
tiff recovered on a bottomtee bond, and the & 
fendant brought a writ of error, bur Put in ng 


2A 8 


ſtatute, bonds for payment of _—_ only, Er; 

Cur*: The wane” 19" having hap ened, 1 i 

now in every reſpect a bond for ihe 

money only, and therefore 821 mu "be b tal 
If judgment be againſt an executor or adm. 

niſtrator de bonis proprits, and he brings a vrt 

of error, he muſt put in bail in fuch caſes, 
required by the above ſtatutes, and pay coſts i 


judgment be affirmed ; bur if the judginett be 
de bonis teftatoris only, he ſhall neither ak in 


Sr Fg . S 


"Caſes wherein bail is not ripe" Ns ka 


omitted out of the above ſtatutes. 
No bail on a writ of error upon a judgment 
in an action of debt upon Bond conditioned fo 
ormance of covenants, or upon a bail. boni, fot 


© i zPnMS 


4 XIE 


Though an-exccutor by 16, 2 19 Car. 2. 6. * 


executor will ſubmit to do as other defendants 
do, the court may take it, and it will bind the 
parties. Hil. 13 Geo. 1. Laſerre v. Tobnjon 
Idem v. Emily, Str. 741. 

No bail in error of an outlawry till reverſal 


<> e => = 3 


procels 


Court of Kinc's Banc. | 
xroceſs, the defendant in error moved to quaſb 
te writ, becauſe no bail was given. Leer 


: That is never done till the outlawry is re- 
ſerſed, and then we take bail to appear to 


411 


n original, to be brought within two terms; x > 1 


ad ſo it was done in this caſe. 7. 6 Geo. 3. 
Ductett v. Martin, Str. 9. 


New bail.} Judgment in the common pleas, 
eror in B. R. and judgment affirmed; if a writ. 
of error be brought. in parliament, new bail is 

required, for the firſt recogni 
de payment of coſts to be aſſeſſed in the 
houſe of lords. Vide Sal. 97. 

A releaſe of errors was pleaded, abd as de- 
endant in error made the record with a prayer, 
that the judgment be affirmed; but the court 
kid, they were not bound by that prayer, and 
directed the entry to be, that the plaintiff be 
debarred of his writ of error. T. * I. 
Downes v. Hemeline, MS. Rep. | 

A. capias ad fatisfaciendum was” taken ond . 
wainſt bail on a writ of error, and the court re- 
fuled'to ſet it.afide: though 1 Roll. Abr. 898. is, 
that it will not lie. Fil > A 2. * Goodobild 1 
een Sr. 822. 


* Qurrender, &c. ] Bail cannot ſurrender] in error, 
the: condition of the recognizance being, that 
tbe plaintiff in error ſpall proſecure bis writ of 
error with effeft; and if judgment be affirmed, 
ball ſatisfy the debt, damages and coſts recovered, 
together with ſuch coſts as ſhall be awarded by 
cafion of the delay of gn or WA * b 
(he bail) Gall ds it for l " 


Rule 


1zance does not in- 


i — — — ' a ——— 2 


fends up the ver) record, and the king's bench a ch 4 W be 


oy 7 


| 1 Rl The guſt Pradlice of 0 


B. E. dos not * to wands the N On * 
feu the * a writ of error, and putting in bail (where i 


zo the ex- is required) defendant in error may have a nil 


_ * 2 from the clerk of the errors for plaintiff to un 


error in the I or tranſcribe. the record, Which if he di 

exchequer not in time, a nolle praſegui mey be entred. 

chamber 

the tranſcript was brought back and amended in B. R. by the original u 
cord. And it Vas held neceſſary to make the amendment here, as this di 

fers from the caſe' of a writ of error from C. B. becauſe" the common 


30. 2. Rutter- re . | 
Of the time taken 55 * clerk f. the errors l. 
tranſcribe.] If error brought on a judgment in 
C..P. be returnable the firſt return of a) term, 
clerk of the errors takes the whole term-ty 
tranſcribe the record, and brings | in the eraſe 
the laſt day of that term?!” + $3359 yl 

If the writ be returnable on any other m, 
bhe takes the whole vacation to tranſcribe, and 
briogs in tber Frandeript on 0h firſt day. of the 

next term. 1% g it 
If plaintiff in Krordarss not enter the welehe 
on record. the ſame term it is er men 

office, defendant may. 283 

And the party who firſt takes the 33 5 
out of the office, to keep it no longer than while 
a. copy. is made, and then a a. it back, that 
the other fide n make a copy n | gy | 


| 1 farias quare „N non. 4 on error 

. returnable in this court, as ſoon as the tranſenpt 

' is brought into the office of the chief clerk, and 

entered in the book, defendant in error may 
oe out a Jes facias quare, Cc. 


: | Return, 


qa ©, — — 
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court, where the proceedings were by bill, the 
return of the ſcire Nas L Sc. and all 8 


on a judgment given in the palace court, the 

ſire facias, &c. muſt be returnable on a general 

return, the writs in that court being returnable on 

their court-days, and not on ſuch JD as 
in the court of king's bench, 


7 * 2 Talat 2 Tf the nd be 
brought into the office before the eſſoin- day of 
any term, the ſcire facias may bear teſte the "aſt 
day of the preceding term, 

If brought in within the term, it may bear 
tete the ft day of that term. 
Note; Plaintiff in error can have no oyer of 
this writ, or plead any thing n but an 
ilignment of error. 


On return of ſcire facias; Se. 1 for + 
ment.] On a ſcire feci returned, or nichils on 


two ſcire facias, detendant in error may give a 


rule for judgment, which will be out in four 
days, and he is not obliged to give notice of i it, 
or to call for an aſſignment of errors. 


How to enter ſcire facias, &c. no errors being 
aſigned, and proceed againſt plaintiff or bail.] It 
the rule for judgment on the ſcire facias be out, 
and plaintiff has not aſſigned. errors, defendant 
muſt enter the ſcire facias, if one, and a ſcire 


ici, of that term in which the ſeire facias was 


returnable. And if two, and njichil of thay 
$ term 


— G! 03 og 0 an inen 


equent proceedings, muſt be on a day certain. 
Where by original on a Laue return. ] "Ertor 


' , k 


474 rue preſent Prafiice of the 
term in which the firſt ſcire facias was returnable, 


with an award of the ſecond, and of execution, 
and may thereupon ſue out any execution againſ 
the plaintiff in error, his body or goods, or 6 

a non en inventus returned, may ſue out a feh- 
facias againſt the bail. 

On a judgment on the ſcire facias defendant 
in error is not intitled to — and therefore 
if he would have coſts, by: muſt  nonprofl, * 
writ of error. 


Of nenpreſing writ wr ep Get a rule from 
the ſecondary for plaintiff in error to aſſign errors 
de recordo; ſerve n attorney in 'ertor 
with a copy thereof, and then, if plaintiff does 

not aſſign errors within the time . by the 
rule, defendant in error may fign a nonproſs, and 
have coſts, en to the flat. 3 H. 7.0. 10. 


Where matter Of aſſening errors and phading, Se.] 00 ihe 
of law and rule to aſſign errors de recordo, if the plaintiff 
fact is aſ- aſſign errors, as he may, notwithſtanding ext- 


_ Gags cution on the judgment on the ſcire facias has 


double, and been really executed, and the judgment be te be. 
de plaintiff verſed, he ſhall have reſtitution. 
may have ad- Allig nment of errors muſt be ſigned by coun- 


| of i 
WN ſel, — a copy delivered to defendant's attorney 
murrer, but in error. 


pot after in; If the errors aſſigned be general, che defendant 


pull oft erra- in error may immediately plead in nullo 2 erra- 


ani pleaded. 1,99, which j Joins the iſſue. 
Atſter in nullo, &c. plaintiff in error is never 
| pence to amend general errors. 


An ejectment was brought againſt 40 ſs 

pany and Mr. Edwards; after a verdict for the 

; laintiff Mr. Edwards died, and'a writ of error 
is brought, laying the judgment to be ad grave 
damnum 


i 


Court of King's Bency, - 


mum of the company and of Mary Edwards, 
e daughter and heir, and ſhe and the company 
jintly aſſign errors. Motion to amend the writ 
ad aſſignment 7 98 her name; and 
pon conſideration | 

hat it was amendable by the ſtatute g C. 1. c. 13, 
wt only as a variance from the original record, 


\ 


| 


tkwords, but alſo by virtue of. the general 
words ot her defect. Hil. 4 G. 2. The fword-blade 
pany v. Dempſey, Str. 892. 


xither defendant or plaintiff in error can alledge 
imioution» without leave of the court. _ 
But Cur. may order a certiorari ad informan- 
im conſcientiam curiæ, and that to affirm, but 
wt to reverſe a judgment. E 
No diminution in records aut of inferior 
duns can be alledget. 


Cirtiorari.) If plaintiff in error prays à cer- 
lirati, defendant in error may enter a rule to 
turn the certjorari: and ſerve plaintiff's attorney 
EXE; 

If the certiorari be not returned and filed by 
lie time given by the rule, defendant may join 
terror by pleading in nullo eſt erratum, and 
nter a un mißt Breve on record, taking no 
I_tice of the diminution. Ne O's 

When a certiorari is returned and filed, de- 

ant may join in nullo eſt erratum | 

Where want of an original is aſſigned for 
ror, the plaintiff in error does not ſue out a 
*lorari, but the practice is for the defendant 
n error to get a rule from the ſecondary for the 
Maintiff in error to return his certicrari, nay” 

1 


\ 


the court were of opinion, 


mich is really no way to the damage of Mary 


Diminutzon.] Aſter in nullo eſt erratum pleaded, 


415 
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if he does not, the aſſignment of errors ſignif 
nothing. Salt. 267. 15 
If a record below be of Eaſter term, and war 
of an original be aſſigned for error, the defendant 
may alledge diminution, and then a certiogj; 
goes to the. cuſtos brevium to certify an origina 
of Eaſter term, that being the term of which 
o 

If the cuſtos brevium certifies a variant original 
or that there: is no original, defendant in error may 
come and ſuggeſt, before in nullo eſt erraun 
pleaded, that there is an original of another 
term, viz. Hilary or Michaelmas, and then a 
certiorari iſſues to the cuſtos brevium to ceriſy 
that, and' another to the chief juſtice of the 
common pleas to certify the continuances. 

If the cuſtos brevium certify a wrong original 
of the ſame term the placita is of, the defendant 
in error may (as it has been held) ſuggeſt there 
is a right original, even of that very term, anc 
when both are before the court, they will appl 
the record to that which is a good original, 


4 
8 
c 
a 
C 
: 
; 


Tue, concilium.] When certiorari is returned 
and filed, and defendant in error has joined iſſus 
by pleading in nullo eſt erratum, either fide ma 
move for a concilium, and ſet down the cauſe fo 
argument with the clerk of the papers, 
Paper books.) To be delivered to the yu es 
at leaſt two days before the argument; but © 
Rule E. 2 Fac. 2. the paper books are directed t 
be delivered four days before, , | 
Plaintiff in error delivers books to the chil 
juſtice and the firſt puiſne judge, and defendant 
in error books to the other judges. Rule, / 
17 Car. 1. 2 1 


10 
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The court will not hear the argument, unleſs 
the books be delivered to the judges; Ergo, the 
attorney,” who expects the judgment of the court 
will be for his client, ſhould deliver all the books, 
eſpecially as. he will be allowed in coſts for thoſe 


TEL 


facias ad audiendum errores is not well brought exchequer 


before the record of the Judgment. be certified mr ue 
to reyerſe which the rit of error was brought, i, /acias ad 
and errors aſſigned thereupon, for there is no audiend' er- 
record in court to warrant. the granting the /cirg cores, but no- 
facias before, the record of the judgment is cer- "Ce mult de. 
ified, and errors aſſigned. © {1 Hanidscon: + 
If defendant in error does not appear on cerned. © 
the ſcire facias to hear errors, you ſet down the 1 V. 34. 
cauſe, and the plaintiff in error ſhall be heard 88 
POT NR ES 
| Abatement of writ of error, &c.] A writ of 
error abates by the death of the plaintiff (3) in Jadgtent 
error, but not by the death of the defendant, ae 


| either bef org Or after aſſignment of errors. pleas againſt 


2 | — in treſpaſs, 
who bring error in B. R. Aſter the record certified, one of the plaintiffs in 
error dies, the writ is abated, - and the plaintiffs in the original action may 
have execution on ſuggeſting the death of the party upon record, but 
need not ſue out a ſcire facias, Vide Salk. 219. 


Vol. I. PAR r I. „ But 
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418 The preſent Practice of the 
But it is ſaid, that if the plaintiff in error 
dies before errors are aſſigned, the writ abate, 
g and the defendant may proceed to revive the 
| judgment by ſcire facias againſt his 'executy, 
But if planet in error dies after aſſigument gf 
errors, and iſſue taken thereon, defendant in erty 
may proceed to get the judgment affirmed, but 
then it muſt be tevived againſt plaintiff in error, 
In caſe of a defendant*s death, plaintiff in er. 
ror muſt, before he can proceed to a teverſal, 
ſue out a ſcire Mur to hear errors Againſt his 
executors. 

But if the writ of errors Was brought merely 
for delay, the plaintiff ill not be in ſuch a hum, 
and therefore the executor ſhould ſue out a 
ſeire facias quare executionem non, and upon that 
AR will be obliged to aſſign errors, if they 

were not before aſſigned. 
But if they were afſigned before the defendant's 
death, the executor proceeds (as if the defendant 
was living) till the, judgment be affirmed, and 

| then he muſt revive by ſeire facias. 

Otherwiſe Where a writ of erfor abates by the act of 
where it the plaintiff in error, and he ſues out a new writ, 
abates by the that writ is no ſuper/edeas, and defendant in error 


N . may have execution. 


353+ 


„ 


A, where neceſſary.] Where a writ 
of error determines in the exchequer chamber 
by abatement or diſcontinuance, judgment is not 
again in B. R. without a remitlitur. 58 


Amendments, &c.) By flat. 5 G. 1. c. 13. all 
variances. and defects, which vary. the , writ of 
error from the record, are amendable, and no 
coſts are to be paid on ſuch amendments. 


Error 


„Fee 
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| Ern coram nobis reſiden'. 44) 


45 


(a) Note ; c 
Error co- 


Tue writ of end is allowed in court by A., ies ut 5 


the ſecondary (5), and is no ſuperſedeas, (as it in che ex- 


; ſaid) but by the leave of the court, in regard 2 


woe of the ſtatutes which oblige the plaintiffs 
n error to put in bail, extend to this writ of 


% 2. if it : 


may not be 


cor. Sed Q; if it is not a good ſuperſedeas allowed in the 


fom the allowance even without notice? 


ors, you muſt move the court, and he muſt 
ſign errors immediately upon ſervice of the 


ule. 
The errors are to be aſſi gned and entered 


ton the record of the — —— | 


The errors to be aſſigned rs be fa#s 


mly, for error in fact is not the error of the 


pdges, and therefore the reverſing f a judgment 
given by them, erroneous in matter of fact only, 


not the reverſing their judgment; but other- 
nie if the judgment be erroneous in matter 


of law, for they cannot be ſaid to nn their 
on judgments. 


Upon iſſue taken of error in fact, you may Defendant on 


vacation? 
In order to compel the plaintiff to aſſign er- 


f 


proceed to trial per 2 is, as in other common error in fact 
0 


ales, and if found for the plaintiff on trial, he © 


ailigned, may 
carry the cauſe 


muſt move to put the cauſe in the paper "oe ar- f trial the firſt 


pument, and then upon producing the Poſtea the aflizes without 


proviſo. 


court will give judgment: of reverſal, 

In error cor. vob. there is no ſeire facias to 
align error, but the defendant in error muſt 
move the court for a rule againſt the plaintiff in 
ror to aſſign his erorrs, which muſt be in ſome 
matter of fact, as non-age, death, Cc. E. 13 


C. 1. King v. Jones, MS. Rep. 
E e 2 Error 
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(a) Suing the Error returnable in parliament (a), 
bail below | 


pending a Of ſuing out a Writ of error returnable in pur. 
writ of error 1, ment (5 ]. Get the curſitor to procure * 21 


in partamene rant from the king, for which you pay 5, nd 
- and breach of E Das SIAS 10 Fd the 
privilege. Of the return of ſuch writ.) A writ of en WM ni 
655 . Rep. that is brought in parliament, is made returnable Wi ©! 
immediately, or upon a prorogation ad provinus 
0 you ies parliamentum, becauſe that court during the ſe. 
cour! of ex. 1199 of it fits continually, and has no vacation, 
chequer to the 15 Seed ens oy 
houſe of lords, Allowance.) You pay for allowance of this © 
for the ex- writ with the clerk of the errors 44. Wi 
terpoſes, Gall. Return by the chief juſtice.) The lot chief Wi " 
512. Juſtice of the king's bench carries the record and 
a tranſcript thereof up to the houſe of lords, and Wi 
after they are examined there, he leaves "the WW ® 
tranſcript with the lords, but brings the record iN ® 
back again. attic 173107 Wang Y 
WL £2 . | £3 ail e 
Aſfigning errors.] The proceedings in this Wl 5 
high and honourable court are very expeditious, 
there being no ſcire facias but upon a motion © 
made in the houſe by one of the peers on de- 
fendant's behalf; a day is appointed for the N 
plaintiff in error to aſſign his errors. e 
If you are for the plaintiff in error, get 2 
peer to move that, upon your aſſigning errots, il © 
the defendant may appear and make his defence. 10 
vey 1-210 A485 Av 101198 
Tſue and hearing errors.] Aſter iſſue is joined 0 
on in nullo eft erratum, upon a motion made by Wt ® 
one of the peers, the lords appoint a day for I U 
the hearing of the errors, at which day both Wi 3 
| | 1 \ parties b. 


Co 0. TS } | Ww—_ 
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two on each ſide; but neither party muſt have 
nore than two counſels after hearing, and the 
beds having either affirmed or reverſed the 
udgnent, the clerk of the parliament remands 
the tranſcript of the record into the king's bench 
rich the affirmance or reverſal thereof, to be 
atered there upon record. 


NLO T.HA 


1, If error be brought .on a judgment of the 
court of common pleas, returnable in Banco 
Regis, and bail put in, if the judgment be af- 
firmed, and error brought in parliament, there 
nuſt be a new recognizance. Salk. 97. 

2. The plaintiff obtained judgment in B. R. 
i which error was brought in the exchequer 
chamber, and bail put in, after affirmance there 
mor was brought returnable in parliament, and 
on conſideration Cur. held, that there muſt be 
freſh bail. T. 8 G. 1, Colebroke v. Diggs, Str. 
527. . wy 
3. Action in B. R. by original, judgment for 
lelendant, and error brought in parliament, if 
tte parliament reverſe the judgment, they will 
give the ſame judgment as the court of king's 
tench ought to have done, N 


4. In matters of weight and difficulty the 


brds examine the errors with the advice and 
counſel of the judges, who inform them what the 
Ww is in ſuch caſes, and if judgment be reverſed, 


then commandment is given for the lord chan- 


Ellor to do execution accordingly z but if the 
judgment. be affirmed, the court of king's bench 
$ to proceed to execution, c. Inſtr. Cl, Part 1. 
5. 301. 5 

Ee 3 Writ 


artes muſt attend with their counſel, uſually 


4 


* 
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Writ of error tam in redditione judici 
quam in adjudicatiane executions, - 


Who may have this writ.) Bail may bring 
a writ of error tam in redditione judicii quam in 
adjudicatione executionis, upon a judgment re. 
coyered againſt them by ſcire facias. 
But Bail cannot join the principal with binſf 
in a writ of error. Error brought by bail on 
a judgment againſt him by ſcire facias in a 
inferics court; it was tam in redditione judii 
againſt the principal, quam in adjudigatione againſt 
the bail; but was quaſhed againſt the principal 
and the bail proceeded in order fo reverſe the 
judgment againſt himſelf. 2 


Where this writ lies not.] On a judgment for 
plaintiff in the court of king's bench, afterwards 
affirmed in the exchequer chamber, and an award 
of execution in B. R. on a ſcire facias brought 
by plaintiff: The defendant cannot have a writ 
| of error in the exchequer chamber tam in red- 
| (a) Otherwiſe ditione judicii quam in adjudicatione executionis(a), 
If there had for the merits of the firſt judgment have been 
been no writ examined, and ſuch ſecond writ is no ſuperſedes: 
of error be- : 3 a 
fore on the to the execution, and an execution ſued out will 
original judg- be no contempt. Salk. 263. 1. 
ment. Aid. g 
(4) When the „ or fr om Ir eland (6 ). 
brought over, EH 10. compel plaintiff in erer de aig 
it is lodged errors.] On motion Car. will order plaintiff ta 
with Mr. 

Heberdine, from whom plaintiff and defendant in error have copies. And 
if plaintiff in error does not bring in the tranſcript, then op a certifcate 
from Mr. Heberdine, the curſitor will make out a writ de executione judici 
directed to the chief juſtice in Veland. The. houſe of lords in Jreland have 
po juriſdiction to affirm, or reverſe any judgment or decree made there. 
Stat. 6 Ges. 1. c. 5. J 2. N 

ns alf 


Vit 
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ſign errors within a week after ſervice of 8 


Service of the rule to aſign, c.] If the 
plaintiff in error, his attorney or agent, cannot 
the found, Cur. (or motion and affidavit) will 
under, that ſticking up the rule in the publick 
office ſhall be good ſervice on the plaintiff in 
1 4 wy 


Toiting in error:] Plaintiff in error muſt 
move the court for a rule for defendant in error 
to join in errors, and defendant has four days to 


pin in errors after ſervice of the rule. Note; You 
muſt have a 


mors from Ireland, there myſt be an affidavit NE 


anexed verifying the ſame. | .  facias to hear 
I error lies. 

judgment affirmed, &c.] If the judgment 

$2firmed here, the record is afterwards tranſ- 

nitted to Ireland, in order for the court there to 

ward execution. | | 


Amending writ of error.] The writ of error 
ns returnable before any judgment given, and 

n conſideration it was held to be ſuch a fault, 

8 is not amendable by the ſtatute 5 G. 1. c. 13. 

1. 2 C. 2. Wright v. Carning, Str. 807: 

Error of a judgment in B. R. in Ireland on a 
"it of error there, brought to reverſe a common 
Recovery, the fault in the writof error was amended * . 
without coſts, the ſtatute not giving coſts on 
mending, as it does on quaſping. Str. 863. 

There was a variance between the writ of error 
nd record; as it ſtood in the paper, the court 
Wſerved it, but neither party would move to 
Ee 4 amend 


Aſignment of errors.] On an aſſignment of "ve of court 


. 
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amend it, for fear of paying coſts; upon which 
the court ſaid, the fiat. 5 G. 1. 1. c. I 3. Would 

warrant their amending it, which they did without 

coſts. E. 4 G. 13. Gardner v. Merrett, Str. go, 


If a writ of ; | Of quaſhing writ of error] Cur. will not queh 
error be a writ of error, though there appeared to he 
2 * 29 years hetween the judgment and the bringing 
I va- the writ, though he is reſtrained to 20 years, for 
riance, error Per Cur. this will be to deprive him of the benefit 
cor" vobiz lies. of replying to the exceptions in the Stat. T.; 
Str. 607. G. 2. Higgs v. Evans, Str. 837. bs 


Scire facias quare executionem non in di 
on a judgment removed out of the court if 
common pleas by writ of error. 


E OR GE the ſecond, c. To the 
ſheriff of AGaddleſex, greeting. Whereas 

A. B. lately in our court before Sir J. V. knt. 
Sir &c. here name the reſt of the juſtices] our 
Juſtices of the bench at Veſtminſter, by our 
writ, and by the judgment of the ſame court, 
recovered againſt C. D. of the pariſh of 
1 in the county of Middleſex, gent. 
BY pounds for debt, and ſixty ſhillings 
for his damages, which he had ſuſtained as well 
by occaſion of the detaining of that debt, -as for 
his coſts and charges by him about his fuit in 
that behalf expended, whereof the ſaid C. was con- 
victed, as by the inſpection of the record and pro- 
ceedings thereon, which we lately cauſed to come 
in our court before us for certain cauſes concerning 
error, appears to us from record; And now on 
behalf of the ſaid: A. in our ſaid court before us, 
we have been informed, that although the ſaid 
f | judgment 


eat © a = m3as> 


ou 
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qdgment be given in form aforeſaid, yet execu- 

wn for the ſaid debt and damages ſtill remains 

p be made to him; whereupon the ſaid A. hath | 
ed us, that a proper remedy may be pro- ! 

aided for him in this cafe; and we being willing, 

hat what is juſt ſhould be done on this occaſion, 


ommand you, that by good and lawful men 
of your bailiwick you make known to the faid C 


* 


hat he be before us from the day f 5 
there ſoe ver we ſhall then be in England, to 
bew if any thing he has or knows to ſay for him- 
alf, why the faid 4. ought not have his execu- 
tion againſt him for the ſaid debt and damages, 
xcording to the force, form and effe& of the 
kid recovery, if he ſhall think it expedient, &c. 
nd further to do and receive what our ſaid 
court befote us ſhall then and there conſider 
of him in this behalf; and have you there the 
rames of thoſe by whom you ſhall make known 
to him, and this writ. Witneſs, Sc. 


. 
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The like on a judgment in an inferior court, 


GEORGE the fecond, and ſo forth, Ta 
the mayor and bailiffs of the town of 
Northampton, greeting. Whereas A. B. lately in 
our court of the town aforeſaid, before you without 
our writ, and by the judgment of the ſame 
court recovered againſt C. D. eſq; pounds, = 
for his damages which he mg ' 
3 well by occaſion of the not performing of cer- | 
tain promiſes and undertakings lately made to 
the ſaid 4. by the ſaid C. as for his coſts and 
charges by him about his ſuit in that behalf ex- 
pended, whereof the ſaid C. was convicted, as by 
uſpection of the record and proceedings there- _ 
| gpon 
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- known to the ſaid C. D. that he be before u 


of the ſaid recovery, if he ſhall think it ex- 


whom you ſhall make known to him, and this 
writ. Witneſs, Sc. | 
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upon, which we have lately cauſed to come in ou 
court before us for certain cauſes concerning error, 
appears to us of record; and now on the behalf of 

the ſaid A. B. in our ſaid court before us we haye 
been informed, that although the ſaid judgment 
was given in form aforeſaid, yet execution for 
the ſaid damages ſtill remains to be made to 
him, whereupon the ſaid A. B. hath humbly in, 
treated us for a proper remedy to be provided 
for him in this behalf z and we being willing, 
that what is juſt ſhould be done in this behalf, 
command you, that by good and lawful men 
of the bailiwick of the town aforeſaid, you make 


from the day of  whereſoever, and ſo 
forth; to ſhew if any thing he has or knows to 
ſay for himſelſ why the ſaid A. B. ought not to 
have his execution againſt him for the ſaid da- 
mages, according to the force, form and effect 


pedient, and ſo forth; and further to do andre- 
ceive what our ſaid court before us ſhall then 
and there conſider of him in this behalf; and 
that you have there the names of thoſe by 


% 


Nonproſs after tuo ſcire facias's in errir 
on ejeetment. 


APP afterwards, to wit, on Wegneſday next 
after three weeks from the day of the 
Holy Trinity in this ſame term, before our lord 
the king at Weſiminſter the ſaid C. D. comes in 
his proper perſon, and ſays, that execution of 


the ſaid judgment ſtill remains ta be made to. 


him, 


. 


— — — 
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Court of King's Bency. 
lim, therefore he prays the writ of our lord. 
he king to be directed to the ſheriff of the ſaid 
county of to warn the ſaid G. to be before 
qur lord the king whereſoever, and ſo forth, to 


bew if any thing ſhe has or knows to ſay for her- 
elf why the ſaid C. ought not to have his execu- 


{fon of the ſaid term yet to come of and in 
the ſaid tenements, with the appurtenances, as 
of his damages, coſts and charges, according to 
the force, form and effect of the ſaid recovery; 


—_  . 5 


good and lawful men of his bailiwick he make 
cots to the ſaid G. that ſhe be before our 
lord the king from the day of 

phereſoever,_and ſo forth, to flew. in form 
aforeſaid, if, and fo forth; and further, and 
fo forth. The ſame day is given to the ſaid C. 
nd ſo forth. At which day fore our lord the 
king at J/eſtminſter the ſaid C. comes in his proper 
perlon and the ſheriff of the ſaid county of 


C. has nothing in his bailiwick, by which he can 
make known to her, nor is ſhe found in the ſame, 


ton thereof againſt her, as well of the poſ-_ 
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nd it is granted to him, and ſo forth. By which Firſt ci 
t is commanded to the ſheriff of that by facias. 


to wit, A. B. eſq; return, that the ſaid get. whil 


and ſhe does not come; therefore, as before it is ia; ſcirs 
commanded to the ſheriff of that by good /acias. 


and lawful men of his bailiwick he make known 
to the ſaid &. that ſhe be before our lord the king 
on the whereſoever, and ſo forth, to 
ew in form aforeſaid, if, and fo forth; and 
further, and ſo forth. The ſame day is given to 
the ſaid C. and ſo forth. At which day before 
our lord the king at Weſtminſter the ſaid C. 
comes in his proper perſon, and the ſheriff of 
the ſaid county of to wit, the ſaid A. B. 


eq; likewiſe returns, that the ſaid E. has nothing itil rep; 


in 


- w - = — _ 
— — = 
—— — — — 


2 — * 


—— — — 


—— — _ 8 — . Y b ” ; — 
3 l — w_— —— * hs — — n — LY 4 >  _- 3 * 2 * 
- q a — ba — g - = 4 V. 


-- r So 
— = . 


a 7285 * n 9 
„ a. HEY WE 
n = =. 4 


428 


WA 


The preſent Practice of the 
in his bailiwick, by which he can make known 
to her, nor is ſhe found in the ſame; and the 
ſaid G. although on the fourth day of the plea ſo- 
lemnly required, came not, but made default; 
and upon this the ſaid C. ſays, that the ſaid 6. 
hath not yet aſſigned error or errors in the faid 


Day given to record and proceedings. Therefore a day is 


aſſign errors. 


iven to the ſaid parties before our lord the 
king at Weſtminſter until Wedneſday next i. 
ter, Sc. to wit, to the ſaid G. to aſſign ert 
or errors in the ſaid record and proceedi 


and fo forth. At which day before our lord 
the king at Weſtminſter the ſaid C. comes in 


his proper perſon; and the ſaid G. at that 


day ſolemnly demanded came not, but like 


wiſe made default, nor has ſhe further proſe- 
cuted the ſaid writ of error againſt the faid C. 
It is therefore conſidered, that the ſaid G. be in 
mercy, and that the ſaid C. have therefore his 
execution againſt the ſaid G. as well of the poſ- 
ſeſſion of the ſaid term yet to come of and in 


the ſaid tenements with the appurtenances, as of 


his ſaid damages, coſts and charges, according 


to the force, form and effect of the ſaid te- 


covery, and ſo forth. And it is further con- 
ſidered, that the ſaid C. recover againſt the ſaid 
G. pounds. adjudged to the ſaid C. by 
the court of our lord the king now here, ac- 
cording to the form of the ſtatute, and ſo forth; 
for his damages, coſts and charges, which he 
ſuſtained by occaſion of the delaying the execu- 


tion of the ſaid judgment by pretence. of pro- 


ſecuting the ſaid writ of error; and that the ſaid 
6 likewiſe have thereupon execution, and ſo 
forth. | | 77 


Error 


WA Feerwards, to wit, on the day of 
| 


A 
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Error aſſigned in parliament, © 


in the year of the reign of 
wr ſovereign lord G the ſecond, now kin 

of Great Britain, and ſo forth, before the king 
ümſelf in his parliament, the ſaid C. D. comes 
by his attorney, and ſays, that in the 


pdgment, there is manifeſt error, in this, to wit, 
that the ſaid declaration and the matter contained 
therein, are not ſufficient in law to maintain the 
con of the ſaid A. B. againſt the ſaid C. D. 
therefore in that there is manifeſt error; alſo in 


this, that by the ſaid record it appears, that the 


kd judgment in form aforeſaid was given for 
he ſaid A. B. againſt the ſaid C. D. where by 


de law of the land the ſaid judgment ought to 


me been given for the ald C. D. againſt the 
lid A. B. and the ſaid C. D. prays, and ſo forth. 


— 


Another. 
Fterwards, to wit, on the day of 
in the year of the reign of 


tur ſovereign lord Gonge the ſecond, now.king 
of Great Britain, and ſo forth, before our ſaid 
brd the king and great men and peers aſſembled 
n this preſent parliament at Weſtminſter in the 
county of Midaleſex, the ſaid C. D. comes by 
his attorney, and ſays, that there is 
manifeſt error in the ſaid” record and proceſs, 
ao in giving and affirming the ſaid judgment 
mentioned in the ſaid record, in this, to wit, 55 
3 y 


{id record and proceſs, as alſo in giving the ſaid 
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by the ſaid record it appears, that the ſaid judg. 
ment, given by the ſaid court of- our lord the 
king before the king himſelf at Weſtminſter, wy 
given for the ſaid A B. againſt the ſaid C.) 
where by the law of the land the ſaid judgment 
ought to have been given for the ſaid C. D. againſt 
the ſaid A. B. and therefore in that there is ma 
nifeſt error; there is alſo error in affirming the 
ſaid judgment, becauſe he ſays, that the ſad 
Judgment was affirmed in the court of our lord 
the king of exchequer chamber at Yetminſter be- 
fore the juſtices of the common bench and the 
barons of the ſaid exchequer, where no ſuch a. 
firmance of the ſaid judgment ought to have 
been "thereupon given; but the ſaid judgment 
by the law of the land ought to have been r- 
verſed, and therefore in that there is manifeſt 
error; and the ſaid C. D. prays, that the ſaid 
judgment, for the ſaid errors and others in 


the ſaid record and proceſs, may be reverſed, 
annulled and entirely ſer aſide, and that he may 
be reſtored to all that he has Joſt by occaſſon of 


the ſaid judgment and affirmance, and that the ſaid 


A. B. may rejoin to the ſaid errors, and ſo forth, 


Error aſſigned on a judgment and affirmance 
of that judgment, in Ireland. 


A Fterwards, to wit, on next after 

| in this ſame term before our lord the king 
at Weſtminſter the ſaid C. D. and E. F. come by R. &. 
attorney, and ſay, that in the ſaid record and pro- 
ceſs, and alſo in giving the ſaid judgment, and alſo 
in affirming the ſame, there is a manifeſt error in 
this, to wit, that by the record of the ſaid judgment 
and affirmance of the ſame it appears, that the ſaid 


judgment in form aforeſaid was given and af. 
firmed 
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where, by the law of the land of the ſaid king 
dom of Ireland, the ſaid judgment ought to 
hve been given for the ſaid C. and E. againſt 
the faid A. therefore in that there is manifeſt 
mor; and this they the ſaid C. and E. are ready 
prerify ; whetefore they pray, that the ſaid judg- 
nent and affirmance thereof, for the ſaid error 
nd other errors in the ſaid record and proceſs, 
nay be reverſed, annulled and entirely ſet aſide, 


hey have loſt by occaſion of the ſaid judgment 
nd affirmance, and ſo forth; and that the ſaid 
{ may rejoin to the ſaid errors, and ſo forth. 


"I 


Fterwards, -to- wit, on next after 
the before our lord the king at 
V:lminſfter, the ſaid C. D. comes by his 
norney, and ſays, that in the ſaid record and 
wroceſs, alſo in giving the ſaid judgment, there 
y manifeſt error, in this, to wit, that the ſaid 
leclaration in the ſaid record mentioned, and 


loreſaid, and the matter therein contained, is 
bot ſufficient in law to maintain the ſaid judg- 
nent thereupon given in form aforeſaid, and fo 
ſaid judgment thereupon given in form 
Woreſaid is erroneous and void in law, and there- 
Ire in that there is manifeſt error; there is alſo 
lanifeſt error in this, that where by the ſaid re- 
bord it appears, that the ſaid judgment in form 
Woreſaid given was given for the aforeſaid A. B. 
Wainſt the ſaid C. D. where by the law of 
e land judgment in the ſaid plea ought to wa 
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med for the ſaid A. B. againſt the ſaid C. and E. 


that the ſaid C. and E. may be reſtored to all that 


rar affigned in B. R. on a judgment given 


on which the ſaid judgment is given in form 
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been given for the ſaid C. D. againſt the fait 


A. B. and therefore in that there is manife 


error; and he prays, that the ſaid judgment, for 


theſe errors and others in the ſaid record and 
proceſs, may be reverſed, annulled and intirch 
ſet aſide, and that the ſaid A. may be reſtored 
to all that he has loſt by occaſion of the ſad 
judgment, and that the ſaid 4. B. may rejoin 
to the ſaid errors, and ſo forth; and the faid 
A. B. comes by his attorney, and fays, 
that there is no error either in the ſaid record and 
proceſs, or giving the ſaid judgment, and prays, 
that the court of our lord the king now here may 
proceed to examine as well the ſaid record and 
proceſs, as the ſaid matters above aſſigned fo 
errors by the ſaid C. D. and that the ſaid judg- 
ment may be in all things affirmed. _ 


Error affigned on judgment in C. B. 


A ND the ſaid C. counteſs dowager- o 
her attorney, come 
and ſays, that in the ſaid record and proceſs, a 


_ alſo in giving the ſaid judgment, there is mani 


feſt error, in this, to wit, that the ſaid declara 
tion and the matter therein contained, are no 
ſufficient in law to maintain the action of the 
ſaid E. and G. thereupon againſt her the faic 
counteſs, therefqre in that there is manifeſt error 
there is alſo error in this, that by the ſaid. record 
it appears, that the ſaid judgment given in th. 
manner and form aforeſaid was given for the ſaid 
E. and G. againſt the ſaid counteſs in the ple: 
aforeſaid, where by the law of the land the lai 
judgment ought to have been given for the ſaid 
counteſs againſt the ſaid E. and G. and therefort 


in that there is manifeſt error; and the ſaid coun 
te 
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els further ſays, that there is alſo error in this, 
o wit, that there is not any warrant of attorney 
led of record in the ſaid court of common 


bench between the ſaid parties of the plea aforeſaid, 
to warrant the ſaid to be attorney for the 


kid E. and G. againſt the ſaid counteſs in the 


plea aforeſaid; therefore in that alſo there is 
manifeſt error; wherefore the ſaid counteſs prays 
the writ of our lord the king of certiorari to the 
chief juſtice of our ſaid lord the king of the 
bench, to be directed, and ſo forth; and it is 
granted to her, and fo forth; whereby it is 
commanded to Wm. Lord Mansfeld, chief juſ- 
tice of the bench aforeſaid, that he. ſearch the 
rolls and other memorandums of the warrants 


of attorney of the county of Middleſex of Eaſter 


term in the year of the reign of our ſaid 
bord the king, being in his cuſtody on record, 
and that he without delay certify to_our ſaid 
lord the king wherefoever, and ſo forth, what 
be ſhall thereupon find in the ſaid rolls and me- 
morandums, together with the writ of our ſaid 
brd the king to him thereupon directed, and 
o forth; which ſaid chief juſtice of the bench 
aforeſaid anſwered to our ſaid lord the king, 
that the execution of the ſaid writ appeared in 
certain ſchedule armexed to the ſaid writ, in 
which ſaid ſchedule is contained the title of the 
rolls of the warrants of attorney, filed of Eaſter 
term aforeſaid in the ſaid writ ſpecified, being in 
the cuſtody of the ſaid chief juſtice on record, 
ad the record, of a certain warrant of attorney 
between the parties aforeſaid, of the plea afore- 
kid, in the ſame form in which the ſaid warrant. 
of attorney is entered on record on the ſaid rolls; 
which ſaid title and warrant of attorney follow 
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_ wile pray, that the court of our ſaid lord the 
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in theſe words, The rolls of attorneys received Ml | 
before Vn. Lord Mansfield, chief juſtice of our 


lord the king of the bench, and his companions, Ml ; 
of Eaſter term in the year of the reign af 
our ſovereign lord George the ſecond, king of 
| Great Britain, France and Ireland, defender of il i 
the faith, and ſo forth. +4 N 
| Middleſex, to wit, E. F. eſq; and G. his wiſe; a 
executrix of the laſt will and teſtament af 
Sir knt. put in their place 5 
their attorney, againſt C. counteſs dowager of Wl , 
Plymouth, executrix of the will and teſtament of Wl ., 
Charles, earl of of a plea of debt, which 1 
ſaid writ is affiled among the records without .. 
a day, and fo forth; and upon this the faid E. 
and G. by their attorney, come freely Wl ;; 
here into court, and the ſaid C. counteſs dos- g 
ager of as before ſays, that in the fad 4 
record and proceſs, as alſo. in giving the judg · N f 
ment aforeſaid, there is manifeſt error, by a- 
ledging the errors aforeſaid by her in form; 
aforeſaid alledged, and prays, that the {adi ;;j 
judgment for thoſe errors and others in the (dil i; 
record and proceſs may be reverſed, annulled i 1 
and entirely ſet aſide, and that ſhe may be e- f 
ſtored to all that ſhe has loſt by occaſion of the . 
ſaid judgment, and ſo forth; and that the ſaid vr 
E. and G. may rejoin to the ſaid errors, and ON tb. 
forth; and that the court of our ſaid lord the x, 
king here may proceed to the examination f co. 
well of the ſaid record and proceſs, as of the 1. 
| aforeſaid matters above aſſigned for error, andi h, 
ſo forth; and the ſaid E. and G. ſay, that there by 
is no error either in the ſaid record and the 
or in giving the ſaid judgment; and they like- wp 
for 


king 
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king may proceed to the examination as well of 


the ſaid record and proceſs, as of the matters 


iforeſaid above aſſigned for error, and that the 
id judgment may be in all things affirmed; 
ind ſo forth; and becauſe the court of our faid 
ord the king now here is not yet advifed what 
jpdgment to give thereupon, a day is given to 
the ſaid parties, that they be before our lord the 
king from the day of St. Michael in three weeks 
then next enſuing, whereſoever, and ſo forth, 
to hear their judgment thereon, becauſe the court 
of our ſaid lord the king now here is not yet 
adviſed thereof; at which day before our lord 
the king at Weſtminſter the faid parties come by 
their attorneys aforeſaid ; but becauſe the courr 
of our faid lord the king now here is not yet ad- 
riſed what judgment to give of and concerning 
the premiſſes, a day is given to the ſaid parties, 
that they be before our lord the king on the octave 
of St. Hilary, whereſoever, and ſo forth; to hear 


their judgment thereon, becauſe the court of 


cur ſaxd lord the king now here is not yet ad- 
ſiſed thereof; at which day before our lord the 
ling at Yeftminſter the ſaid parties come by their 
ttornies aforeſaid; but becauſe the court of our 
kid lord the king now here is not yet adviſed 
what judgment to give of and concerning the 
premiſſes, a day is given to the ſaid parties, that 
they be before our lord the king in fifteen days of 
Lifter, wherefoever, and ſo forth, becauſe the 
court of our ſaid lord the king now here is not 


jet adviſed thereof; at which day before our j,4.ment re. | 
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btd the king at Y/eftminfer the faid _ —_ verſed. 
ag 


bf their attornies aforeſaid; upon which 

the ſaid record, and proceſs and judgment there- 

won given, as the ſaid cauſes and matters above 

hr error aſſigned being viewed, and by the 
Ff 2 court 
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| aſide, and that the ſaid C. counteſs dowager of 


| Great Britain, France and Ireland, defender ol 
The record of the faith, and ſo forth, To our right truſty and 


the judgment well beloved Sr. Jobn Willes, knt. our chil 
after a verdict 


I. X. late of London, merchant, of a certa 
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court of our ſaid lord the king now here fully 


tr 
underſtood and diligently examined, for that Ml ( 


it appears to the court of our ſaid lord the king u 
now here, that there is manifeſt error in the ſaid 
record and proceſs, alſo in giving the ſaid Judg- 
ment; It is conſidered, that the ſaid judgment for in 
the ſaid errors and others in the ſaid record and 
proceſs be reverſed, annulled, and entirely ſet WM th 


: be reſtored to all that ſhe has loſt by oc- 
caſion of the ſaid judgment, and ſo forth, 


A record of niſi prius on iſſue joined in ev. 


' Pleas before our lord the king at Weſtminſter, 
of ' the term of the Holy Trinity in the 
| year of the reign of our ſeuerepn 


bord George the ſecond, now , king of Great 
Britain, and ſo forth, | 
| Rull 


land, FN UR lord the king gave in charge 
— O to his right ſy 9nd well be- 
loved Sir Jobn Willes, knt. his chief juſtice of 
the bench, his writ cloſe in theſe words, to wit, 
George the ſecond, by the grace of God king ol 


juſtice of the bench, greeting. Becauſe in the 
record and proceſs, as alſo in giving judgmen 
of a plaint, which was in our court before yc 
and your companions, our juſtices of the be 
by our writ between A. B. C. D. late of Lond 
merchants, G, H. late of London, merchant, anc 


treſpal 
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teſpaſs on the caſe to the ſaid A. B. and ſo forth, 


to the end of the tranſeript) and the ſaid G. H. 
and J. X. in mercy, and ſo forth. 


Afterwards, to wit, on Wedneſday next, Cc. Errors 
in that ſame term before our lord the king at aſigned. 
Veſtminſter the ſaid G. H. and J. X. come in 
their proper perſons, and ſay, That in the ſaid 
record and proceſs, as alſo in giving the ſaid 
judgment, there is manifeſt error, in this, to wit, 
that it appears by the ſaid record, that the ſaid 
judgment is given as well againſt the ſaid C. D. | 
35 againſt the ſaid G. H. and J. X. when in truth Death of one 
the ſaid C. D. in the ſaid plea mentioned died be- of the defen- 
fore the trial of the iſſue in the ſaid record joined — befors 
between the parties aforeſaid; and before the 
giving the ſaid judgment, to wit, on the 


day of in tge year of the reign 
of our ſovereign lord the now king at 
aforeſaid in the county of - aforeſaid, 


and ſo the ſaid judgment is erroneous and void 
in law; and the faid G. H. and J. X. pray, that 
the ſaid judgment for the error aforeſaid, and 
other errors in the ſaid record and proceſs may 
be reverſed, annulled, and entirely ſet aſide, and 
that they the ſaid G. H. and J. K. may be reſtored 
to all they have loſt by occaſion of the ſaid 
judgment; and they pray the writ of our faid 
lord the king to ſummon the ſaid A. B. to come 
before our lord the king to hear the ſaid record Scire facias . 
and proceſs, and it is granted to them; by to bear errors 
which it is commanded to the ſheriff of ed. 
that by good, and ſo forth, he make known to 
the ſaid A. B. that he be before our lord the 
king on , © whereſoever, and ſo forth, to 
hear the ſaid record and proceſs, if, and ſo 
forth, and further, and 8 7 The ſame day 
3 708 


"IF" >. 4 
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is given to the ſaid G. H. and J. X. and fo forth; 
At which day before our lord the king at We. 
minſter the ſaid G. H. and J. X. come in their 
Sheriff does Proper perſons, and the ſheriff did not return the 
not return the ſaid writ; and the ſaid A. on the fourth day of 
writ... the plea being ſolemnly required, alſo comes by 
Plaintiff in his attorney, and ſays, that by any 
original action thing before alledged the ſaid judgment ought 
appears, and not to be reverſed, becauſe he ſays, that the ſaid 
Reden n, C. D. in the ſaid plea mentioned, is yet in being 
living, and and alive, without this, the ſaid C. D. before 
traverſes his the trial of the ſaid iſſue in the ſaid record joined 
_ Geath, between the parties aforeſaid died, in the manner 
| and form as the ſaid G. H. and IJ X. have above 
alledged; and this he is ready to verify; where- 
fore he prays, that the ſaid judgment may be in 
all things affirmed, and ſo forth. 


Replication. And the ſaid G. H. and J. X as before ſay, that 
the ſaid C. D. before the trial of the ſaid iſſue in 
the ſaid record joined between the parties afore- 
faid died, in manner and form as the ſaid G. H 

and J. X. have above alledged; and they pray, 
| that this may be inquired of by the country; and 

Tue; the ſaid A. B. does likewiſe the ſame, and ſo forth; 
It is therefore commanded to the ſheriff of the ſad 

Award of County of that he cauſe to come before 

venire. our lord the king from the day of the Holy Trinih 
in three weeks, whereſoe ver, and ſo forth, twelve, 
and ſo forth, of the body of the county, and ſo 
forth, by whom, and ſo forth, to take cognizance 
upon their oath, whether the ſaid C. D. before 

che trial of the iſſue in the ſaid record joined 

between the parties aforeſaid died, as the faid 

G. H. and I X. have alledged or no, becaule as 

well, and fo forth. The ſame day is given to the 

parties aforeſaid, and ſo forth. 2 
g 1 
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before our lord the king at Meſiminſter came as 
well the ſaid G. H. and J. X. in their pr 
ſons, as the ſaid A. B. by his attorney * 
and the ſheriff of to wit, eſq; returns 
the ſaid writ of venire facias to him in form afore- Return of 
id directed in all things ſerved and executed, wverire. 
together with a panel of the names of the jurors ; 
of whom none, and fo forth; It is therefore com- Award of 
manded to the ſaid ſheriff, that he diſtrain the Hringas. 
ad jurors by all their lands, and ſo forth, ſo 
that he may have their bodies before our lord 
the king from the day of St. Michael in three 
weeks, whereſoever, and ſo forth, or before the 
juſtices of our faid lord the king, aſſigned to 
jold the aſſizes in the county aforeſaid, if they 
hall firſt come, on the day of | 
at in the county aforeſaid, — th to 
the form of the ſtatute in ſuch caſe . and 

provided, for default of the juror ſo forth; 
— let the ſheriff have the * and fo 
forth. The ſame day is given to the parties 
loreſaid, and ſo forth; And be it known, that I- ſciendum; 
the king's writ in this caſe on record was de- 
— to the deputy ſheriff of the ſamo county 
00, Sc. (the laſt day of the term) in this ſame 
term before the lord the king at 2 to 
E de to law e nen 


\ 


hs what * 1 may wage "bis * If 
a action of debt is brought upon ſimple contract 
between the parties without deed or record, in 
luch caſe the deſendant may wage his law by 
wearing in court in the e of his compur- 


gaors, — W 
an 


* 
* » 
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and form as the plaintiff bath declared,” nor 


any penny thereof. 
Wag er lies where the debt ariſes from: a fp, 


1 that is ſecret. 


As in debt on an arbitrament ee the” ſub. 
miſſion is by parol, the defendant may wage his 


law, for the ſubmiſſion may be ſecret. 


Wager lies in account, if the receipt was by 


tthe hands of the defendant, not if by the hands 


* & *® * 
ot 185 5 
* 


of a third perſon. 
But in bailment, though by the hands of a 
third perſon, wager lies. 
In debt for an amercement in a court ban, 


the ann may wage his law. 


"fs what wy wager of low lie not. 7 On Ub 


for the — of a by-law made by a Corpo- 
= defendant cannot wage his law. 


Wager of law lies * in debt an ſubſtraftion 


of tithes. * .. 


Nor in debt on a ebe. * 
Nor in debt for an eſcape. tl 
In debt on a judgment in a court baron the 
defendant eannot wage his law; for the judgment 
could not but be by confeſſion or verdict, 15 
it'was 2 proper court. Salt. 684. 
In debt. by a gaoler againſt his priſoner G 
meat and drink, defendant cannot wage, be- 
cauſe the defendant is in durance, and the plain- 


tiff cannot take ſecurity from him for re-pay- 


ment, for a bond will be void, and he muſt be 
content with'a promiſe. - alk. 683, 4. 

In debt for rent on a leaſe parol, defendant 
cannot wage his law; beeauſe his occupation is 
notorious,' for wager lies not, where the ation 


is founded on any thing that is notorious. 


Lies not e a — | 
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The method of waging law.] When the de- 
l endant - wages his 15 the ſecondary appoints 
z day for him to appear in court to wage his law; 
— if he appears, he muſt bring with him ſix 

compurgators, who are to ſwear, that they be 
lere the defendant ſwears true. | 


ind the defendant muſt be ſet at the right corner 
of the bar, without the bar, and then the ſecondary 
will aſk him, if he will wage his law. If he 
inſwers, he will, then the judges uſually ad- 
moniſh him and alſo his com purgators, that they 
do not "ſwear falſely. If he perſiſt, the ſe- 
condary proceeds as follows. 


1) why do you not pay him? 

Defendant. I owe him nothing. 

Secondary. Did not 0 buy, Sc. (as in ; the 
liclaration)? 

Defendant. No. 

becondary. Will you take your oath of it? 

Defendant, I will. 

If the plaintiff does not appear on being called 
tirice by the cryer, he becomes nonſuited, and. 
the defendant goes quit without taking his oath. 
But if- plaintiff appears, the cryer — the 


plaintiff, and then defendant lays his right hand 


pon the book, and ſays after the ſecondary thus: 


NA + 


The ſecondary muſt have the record is court, 


2 A. B. (the defendant) You owe - 
D. (the plaintiff) 50 pounds, (or as the caſe 


— = 


— — 


1 
- 
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The oath. 


EAR, ye cons that I owe not C 0. 
(the plaintiff) 501. nor any penny thereof, 


in manner and form as he hath declared againſ 


me. Se help me God, and the contents of ti 
. 


Then his compurgators ſtanding behind him 
are called over, and each holds up his. right 
hand, and then lay their hands upon the book, 
and fwear, that they believe, that we the di. 
* ſwore, was true. 


Nonſuit.] If defendant wa his law inflamer, 
the plaintiff is for ever barred; but if a day is 
gi en, plaintiff is — * and may be non- 


ited, and afterwards may bring a new action. 
Decleratien again 8 baili 77 Fr the hand; 
4 the plaintiff. 


the cuſtody of the marſhal, &c. 

Þ> ror ol chat he render him reaſonable account 
from the time he was bailiff of the 
that, to wit, that whereas the ſaid 
bailiff of the ſaid A. at Veſtminſter in 
aforeſaid from the day of 
the 
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owing, to wit, [here ſet forth the goods 
o the value of pounds and - - l 
killings of lawful money of Great Britain, ta 
nerchandize and diſpoſe of for the ſaid A. and 
o render the A. reaſonable account thereof, when 
he ſhould be thereunto required; nevertheleſs 
the ſaid C. although often required, Cc. has 
dot rendered the ſaid A. realbnabl 

thereof; but to render him the ſame hath alto- 
ether refuſed, and ſtill doth refuſe; wherefore the 
aid A. faith he is the worſe, and hath damage 
tothe value of pounds; and thereupon 
he brings ſuit, &c, 


Pha in bar, not his batliff. 


ND the ſaid C. by - his - attorney 
comes and defends the force and inju 
when, c. and ſays, that he never was bail 
of the ſaid A. of the s, wares and mer- 


parcel thereof, in form as the ſaid A. has above 
declared againſt him; and this he is ready to 
defend againſt him and his ſuit, as the court of 


e account 


4 


chandizes aforeſaid of the faid A. nor of any 


443 
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* day the ſaid C. in his proper perſon, to per. 
fect his ſaid law Friday next 1 

the morrow of All Souls in the year 

of, Cc. 7 


his 


* 


2 2. It is ordered, that a nonprofs be re. [ 

: 5 corded on the motion of Mr. ; 
Defendant A N the ſaid & defends the force and" 
his injury when, Cc. and ſays, that he does not /* 


law, and owe the ſaid A. B. the ſaid unds, nor 
| 8 = any penny thereof, in manner and — as the 
ſaid A. B. has above complained againſt him; 
and this he is ready to defend againſt him and 
his ſuit, in ſuch manner as the court of our lord 
the king here ſhall conſider. It is therefore con- 
ſidered, that the ſaid defendant wage to him 
his law, himſelf being the twelfth hand, and come 
with his law before the lord the king at Vf. 
minſter on next after . pledges of 
the law, John Doe and Richard Roe. And it is 
told to the attorney of the ſaid defendant, that he 
have before our lord — at that day the faid 

C. D in his r perſon to perfect thereu 
his law, Ge. The ſame * given to he 
ſaid A. B. at the ſame place. At which day before 
our lord the king at Weſtminſter came as well 
the ſaid A. B. by his attorney aforeſaid, as the 
Maid C. D. in his proper perſon; and upon this 
the ſaid C. D. perfected thereof his law, him 
ſelf being the twelfth hand, as he has above 
ed it. It is therefore conſidered, that the 
ſaid A. B. take nothing by his ſaid bill, but * 
; | ; 
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is falſe complaint be in mercy, and that the fag 
CD. 8 EO” without day, Sc. 


When plaintiff is nonſuit. 


ery. the plaintiff be nonſuited, then ſay, The ſaid 


C. D. came in his pro pu perſon, and the ſaid 
4. B: although at the 
quired, came not, nor did he further proſecute 


his ſaid bill againſt the ſaid C. D. therefore, &c. 


Judgment and coſts as in a common nonſuit. 


f 


Where defendant per fects his law inſtanter. 


1 the judgment for the defendant to 
wage his law ſay: And upon this the ſaid 
(. D. prays, that he may be admitted to wage 
his law thereupon inſtantly, and he is admitted, 
Ec. and upon this the ſaid C. D. here in court 
perfected his law TORY Se. It is there- 
fore, Ec. | 


Aud . tt 1 


IN what caſe it les] Audita qual is a 3 
that lies = one is bound in a ſtatute mer- 1175 querels 


ame day ſolemnly re- 


445 


chant, ſtatute ſtaple or recognizance, or where on a judgment 


judgment i is given againſt him for debt, and his paid by his an- 
body in execution thereupon; then if he have a c*ftor, who 
releaſe or other matter ſufficient to be diſcharge 


d died wi 


having taken 


of execution, but hath no day in court there , releaſe or 
f to deed upon the 
payment. 


ithout 
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(a) 


1 plead it, then he ſhall have this writ (a) 


v7 illues out àgainſt him, who hath recovered, or again hay 
of chancery, his executors, | | of 
and is directed | up 


to the Judges of this court, or of the C. P. and is in the nature of a con. 
miſſion to the judges to call the parties before them, hear the complaint, and 
to do right. 


It lies for bail, Audita querelæ lies for bail after the reverſi " 
where _ A of the judgment againſt the principal, 
— the If debt be brought on a judgment, and judg - 
incipal in ment be obtained thereupon, and afterwards the 
bis life-time. firſt judgment is reverſed on a writ of error 
brought in the exchequer chamber, an audio Wl, 
uerela may be brought for relief againſt tis A 
e judgment. | 
Action againft A. for a treſpaſs committed 
by him mul cum B. and judgment thereupon, n. 
and afterwards the Naintif releaſe B. A. may Wl, 
have an audita querela on this releaſe. 
A. taken in execution, is afterwards ſet at þ 


large by plaintiff, and taken again upon the fame 
execution, A. may bring audita querela to be 
enlarged; for the execution being once dif- 
charged, ſuppoſes a ſatisfaction. 

If after a verdict for plaintiff, and before day 
in bank, he releaſe to defendant all actions and 
demands, but afterwards prays judgment, and 

ſues out execution, the defendant may have an 
audita querela upon that releaſe. 


Where an audita querela lies not.] It lies not 
after judgment upon a matter, which might have 
been pleaded before. But where the party v 
condemned, and has no day in court to plead it, 
an audita querela lies. > 


% # as SS 


Where 
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Where defendant had matter, which might 
haye been pleaded to a ſcire facias, and he has 
oft the benefit of that by an award of execution 
upon a ſcire feci returned, he can never take ad- 
rantage of that, | | 

But where it is an award on two nbils re- 


turned, he may have an audita querela, and the 


court will ſave him that trouble, and relieve 
tim upon motion, unlefs the ground of his audita 
qerela be a releaſe, or ſome matter of fact, as 
may be tried. 


Allowance of an audita querela.] No writ of 
udita querela for any cauſe whatever ſhall be 
alowed but in open court. Rule, T. 9 Jac. 1. 


447. 


4 0 
Bail on audita querela.} One in execution See Carts. 


may be bailed on an audita querela, on pro- 278. 


wring four perſons to become bail for him. 
Bail muſt be taken in open court, and by 
ſpecial motion. Rule, T. 9 Fac. 1, 


Proceſs in audita querela.} If an audita querele 
be founded upon a record, or the party be in 


uſtody, the proceſs upon it is a ſcire facias; but 


lit be on a matter of fact, or the 
party be not in cuſtody, and only brought quia 
inet, the procels is a venire and diſtreſs infinite. 


\ * | | | Vie ? 
This writ no ſuperſedeas.] And therefore 


execution may be taken out, unleſs a ſuper ſedeas 
be ſued forth; and if the audita gquerela be 
founded on a deed, it muſt be proved in court 
before a ſuper/edeas ſhall, be granted. 


Plaintiff 
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Plainti f nonſuited.] If the plaintiff in an ay; 
dita querela be nonſuited, though he may have 
a new writ of audita querela, he ſhall have ng 
ſuperſedeas to ſtay execution. 1 


= C..] No coſts or damages can be given to 
a plaintiff on the writ of audita querela. Vis 
Dyer 197% 8 | 5 


$ © 


Refitution in audita querela.] Q. Whether 
nag in an audita querela, if it be found for 
im, ſhall have reſtitution, or no. | 


N OTE A. 


1. Audita querela muſt be brought where the 
caſe is doubtful. The plaintiff*s teſtator obtained 
judgment, which after his death was revived by 
two ſcire facias's with nichils returned; and the 
defendant being taken in execution, moved tc 
be diſcarged upon producing a releaſe from the 

teſtator, and a rule was made for the plaintiff te 
ſhew cauſe. Upon ſhewing cauſe it appearec 
very doubtful, whether the releaſe was executed 
by the teſtator. Inſiſted, that though when the 

_ ſeire facias is not ſerved, the court will in a c 
caſe relieve the party upon motion, and not pul 

him to bring his audita querela, yet they wi 
never do it, where the fact is difpured. And ic 
the court agreed, but then they would have hac 
the plaintiff conſent to try it in a feigned iſſue 

the defendant lying actually in execution, w_ 


a 


It une. 
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be plaintiff; who was an executrix/ in truſt, i 
auing ta conſent to, the court refuſed — | 
thing upon the motion, and left the: defendant 
to his audita querela. M. 17 G. 2. 9 Exe- 
rutor v. Cardwell, 2 Cr. 119 8 - hu sbs 
2. Hbere two nichils eee en ſcitrte 
10 the court will relieve on motion, if te 
jarty applies in a reaſonable time, and not put the kl 
puty to an audita guerels. T. 10 C. a0 Whartos 
AIC Has "I a Sir. des. AG 24 pi 1 ig 


fe 
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Wee to bit, 4 B. of, G is Ae 
—— e roger e 
wert la broug to charged 
dom a judgment given againſt him in the court 
of our lord the king beſars the king himielt, at 
te ſuit of ane C. B. for NO 
— ere 8 
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C. of, Ie. gent. 
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king hitnſelf, his writ: cloſe in theſe words, 0 


wit, "George the ſecond, Sc (here i 
whole writ of audita querels) 7) 


89 1 *4 
4 + 
# 
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Defendant Afterwards, to wit; on the 0 day of Win 
brought to the the ſame tetm before our lord the king at f. 
png minſter the ſaid 7. S. comes in his propet perſon; 
cuſtody. being brought to the bar here under the cuſtody 
df eſc;ʒ rharſhal of the marſbalſea of our lord 
the king, and ſays, that he. ought not to:befurther 
detained in the ſaid priſon by pretence of the ſaid 
Defendant executiop, becauſe he ſays, that after the faid 
ſurmiſes, that judgment was given againſt him, the ſaid 7. . 
he rencered at the ſuit of the ſaid T. H. for the debt and de 
execution, and Mages zforeſaid, he the ſald 77, , (on ſuch 1 
was com- day) in the pFear of the reign of our 
mitted. ſovereign lord George the ſecond, now king of 
(Great Britain, and ſo forth, in the court uf our 
lord the King, before the king himſelf, the ſaid 
court beiũg then at V eſtmiiſſ er in the county ut 
 Middleſtx, rendered himſelf to the priſon of the 

marſhãl of the marſbalſaa of our ſaid lord the king, 

for the ſaid debt and damages, and he the ſaid 7.8, 

then and'there preſent in thefaid eourt, was by the 
ſaid court of our ſaid lord the king committed to 
the cuſtody of then marſhal of the mur- 
ſhalſea-ot bur ſaid lord the king before the king 
himſeſf in execution, for the ſaid debt and de- 
mages, there to remain until the ſaid 7. H. 
| ſhould be fully ſatisfred of the debt and damages 

Voluntary Aforeſaid. And afterwards, to wit, on the 

eſcape. day of then next enſuing the ſaid _. 
(the marſhal) permitted him the ſaid 7. 
being in ptiſon in execution for the ſaid debt 
and damages, as aforeſaid, to eſcape out of the 
- ſaid? priſon,» and to go at large, Whereby the 
- faid 7. & was:diſcharged from the ſaid: cxect- 
gnii 20 47474 1 10 1h 
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boo; and the faid 7. 7 being diſcharged from 
the ſaid execution in form . vg aid 
J. H. afterwards, to wit, on tbe day 
kin the year aforeſaid at K. in, the 
county aforeſaid, cauſed him the ſaid 7. S. to 
be Kr by pretence of the ſaid judgment; ho 
to be committed to the cuſtody of the marſhal of of 
the mar ſhalſea of our ſaid lord the king in, exe+ 
tion for the ſaid debt and damages, and the 
ſad T. S. prays; that he may be diſcharged fr: om | 
the ſaid priſon, and of the ſaid debt a 
mages, and ſo forth; but becauſe it is 4 
to our court before us, whether the allegation of 
the ſaid T. S. be true or no; it is commanded to 
the ſheriff of Middleſex, that by good and lawful Scire faciar 
men, and ſo forth, he make known. to the ſaig awarded. = 
J. H. that he be before our lord the king from A 
the day of Eaſter in fifteen days, whereſoeyer 
we ſhall then be in England, to ſhew it any 
bing he has for himſelf or knows to ſay, wh 
the ſaid T. S, ought not to be diſcharged an 
telivered from the ſaid Kiez and of the fa 
gh damages, and h, by, god, 5k 

and receive What, and fo forth: ſame MN 
ys given to the ſaid F. S. and "a rd. And 
pon this came E. and B. bail in their  pet- 
ſons, and became bail for the ſaid „, to have 
tis body before our lord the king at the ſame 
lime, and ſo forth, and ſo from day to day un- 
il; and ſo forth, each of the ſaid bail; under 
the of 1041.- which ſaid ſums the ſaid 
bail acknowledged, and each of them by him- 
klf acknowledged to be made of their and each 
of their lands and chattels, and to be. levied to 
the uſe of the ſaid T. H. if it ſhould happen, that 
the ſaid 7. S. ſhould not perſonally appear on 
the premiſſes at any day appointed or to be ap- 
Ny Gg 2 pointed 
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43% he preſent Prattice of the 


for bim, by che coùrt of our lord the 
ing now here, or ſhall not proſecute his ſaid 
writ with effect; or if it hap n,” that judg: 
ment be given for the "ſaid 7. H. againſt the 
ſaid T. §. and fo forth, he do not render him. 
ſelf on that occafion 0 the priſon of 'the' marſhal 
of the 'marſhalſta of our lord the king be 
fore the king himſelf, and iſõ forth, or do not 
the ſaid one hundred and four pounds to the fi 
F. H. and be it known, that the writ of our lord 
the King in this ſame term before our fad lon 
— Kit at N Vis delivered of record th 
ſheriff of the county of Midler, 
: 2 — here in eourt, to be executed in form of 

3 aw, and ſo forth. At which day befote bur lod 
Return of a kivg at Weſtminſter tlie ſaid T. S. came in hi: 
feire faciat. per per ſon, and the ſheriff returned, nn 
ad ade known to the ſaid 7: H. by I b. 250 

T.'F: good, and . forch, which ſaid 7H " 


cording to the notice given him in this behalf e 


ay f the plea being ſolemnly re 

wired; "ll rams in bis proper” -perſon, 2 
ercuf s day to imparle and it ls giv 
t him, 5 forth; and upon this + day 
Ne be faid parties, to be before our lor 
the Kung on the mortow of the Fly TH! 
tyhereſocver, and ſo forth, to wit, to the fai 
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H. to b jene das, ehen to anſwer 4nd | 
forth;/ and upon this: came, and ſo forth; wall 
became bail to have the body of the ſaid 7. th 
before our lord the Ing es the morrow of tb de 
 Holy'Frinity, whereſdever, and ſo forth, and He 
„Aach Gay to day ue and ſo forth, each of t br 
Gat ok bag and fo forth. r 
A 400 | 190-0 T7% 2 1 bis 
ee 3 V Molle alc 
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fnatber 2 of an. entry * the | recogni= 
 Zance on an audita quercla, 

ND upon this before our lord the king ag 
Weſtminſter came A. B. C. D. Z. F. and 
6. H. in their proper perſons, and became bail 
po have the body of the ſaid 7, K. before our lord 
he king at the ſame time, and ſo from day to 
ly, until, and. ſo forth, and that the ſaid, 7 M. 
fall proſecute his ſaid writ of audita quereia-with 
fect, each of the ſaid bail, under the penalty 
o the ſeveral condemnations aforeſajd; and 
further if it happen, that judgment be thereupon 
given againſt the ſaid J. K then the ſaid manu- 
aptors grant, and each of them for himſelf 
ants, that the ſaid ſeveral debts and damages 
— of their and each of their lands and 
tattels, and be levied: to the uſe of the ſaid 
LM. if it happen that the ſuid J. X. does not 

laisfy him the ſeveral debts and Rs 


wee, on an n querela after Vers 
| dict an 4 trial at bar, rn. T1 


pron which day the ſaid jury between 
the pers parties on-the plea aforeſaid were 

00 relpited between them before our lord 
the king until on the morrow of the: Holy Trinity 
then next enſuing, whereſoever, and fo forth, 
or defect of jurors, and fo forth; n“ 
morrow of the Holy. Trinity betore out lord the 
king at elmer came as well the ſaid A. B. in 
lis proper perſon, as the ſaid C. D. by his attorney 
Worclaid; and the jurors of the ſaid jury being 
6g 3 required, 


'% 


and that the ſaid A. B. be diſcharged, from. i 


| the priſon, in which he is a en a0 


The preſent Praftice of the 


required, likewiſe came, who to ſay the truth 


of and upon the premiſſes being choſen, tried 


and ſworn, ſay upon their oath, that the fd 


eſq; late ſheriff of the county of 
rmitted the ſaid A. B. to eſcape and go at 
big out of the ſaid priſon in _ and form 
as the ſaid A. B. in his diſcharge of the ſaid exe. 
cution alledged. Therefare it is conſidered, that 
the ſaid C. be entirely barred from all execution 
whatſoever, by pretence of the ſaid recovery, 


ſaid N and ſo N 
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The ike in a fb 


1 T is e ick. that the ſaid plain 
tiff be diſcharged: from the execution of the 
ſaid debt and — and be delivered out o 


wren and ſo 0 13 "11 
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e * ke in another form, | 


T 1s ; therefore conſidered, that the my 
Megs no further execution againſt the ſaid 
againſt, any of the lands, tenements, gory 

6 le * ſaid, A. by pretence of the {i 
recognizance, and that the ſaid C. be ni 
barred from having any execution thereupon i 
e of the ſaid recognizance, and the ſaid 
and all his lands, tenements, N anc 
ba be * 3 from ahr 
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ONE to be admitted in forma pauperis 
N out of court. ' See Rule, Hil. 3 & 4 Jac. 2. 
But now if a pauper make affidavit, that he is 
zot worth g. and annex the ſame: to a petition 
o the chief juſtice with counſel's hand thereto, 
he may be admitted out of court. 
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1. The plaintiff ſued as pauper, and was non- 
ſuited, after which he brought a ſecond action, 
and recovered. Moved on behalf of defendants, 
that the coſts in the firſt action might be de- 
duſted out of the tecovery in the ſecond ; but it 
ws refuſed. .. Hil, 4 C. 2. Buller v. Inneys & 
Wldr 391-2 ono ww, 11 bash 

2, On a motion to ſtay the plaintiff's pro- 
cedings as a pauper, till he paid coſts in a 
former. action, wherein he was nonſuited, it ap- 
peared,” that the nonſuit was upon a lip of a 4 
gtorney's, and not upon the merits of the cauſe 
wich the defendant might have gone into not- 
vithſtanding, if he would. The court thought 
this not vexatious, and therefore refuſed to 
11 proceedings. M. 4 G. 2. Winter v. Slow, 
ir. 878. NONE n ; 

3 Gur refuſed to make a rule to tax coſts on 
a pauper's bringing a ſecond ejectment, he not 
appearing to have been vexatious. M. 13 GC. 2. 
brittgin v. Greenville, 2 Str. 1121. 
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(a) How to A petition to ofier an infant @ guardian (a), il 7] 


admit a guar- 
. * 2 the king $ bench. 
dee, foes © 
oP 7 4 4. B. and C. D. plinth 


againſt 
E. F. defendant. 


To he right honourable Win. Lord Mong 
lord chief Juſtice of England. 


1 be bumble petition of A. B. and C. D. infant, 
under the age of e the plainniffe i 
this. W N | 


ee 


122 your petitioners have, as chey are 
| ad viſed, 1021 cauſe of action againſt the 
defendant E. f for entering into and taking 
the meſne profits of a meſſuage, &c, [here ſet 
forth the premiſſes] belonging to your petitio- 
ners, the poſſeſſion whereof your petitioners have 
lately recovered againſt him the Bid Z. F. m— 
ejetment upon their demiſe, and that your 
ritioners have lately brought this action al 
the ſaid defendant in this honourable K 
ſuch entry and taking the ſaid meſne 
but your petitioners being infants, there! 
_ Your petitioners humbly pray, that 155 
32 ſhip would be pleaſed to 
H. eſq; for ther Jardian to 
deute this ſuit againſt the defetidant, 
har your petitioner sſhall ever pray, Nr. 

A. B. 

4b. 


7 
— 


The 


* e R SF 


Court of Kinc's BAN cn, 


The guardian's conſent to h wrote under 
Ae petition, 
do hereby accept and agree to be à guardian 
to the above plaintiffs A. B. and C. D. ibfants? 
if this honourable court ſhall think fit, accordin 
to the prayer of the above petition. WI 


4 


py hand, the day of 1750. 


2 0 . B. ' 

Afdavit of fgning the petition and conſent 
by the infants and guardian, 0 
In the king's bench. 


4. B. and C. D. plaintiffs, 
_— 


E. F. defendant. 


K. of, &c. gentleman, maketh oath, that 

A. B. and C. D. (the petitioners named in 
the petition hereunto annexed, and plaintiffs in 
this cauſe) on the day of 1760. 
did duly ſign the petition hereunto annexed in 
this deponent's preſence, and this deponent ſaith 
at the ſame time, he was - preſent and did ſee 
C. H. the perſon mentioned in the faid petition, 
duly. ign the acceptance or agreement there- 


under written, in order to his being aſſigned a 
guardian to the ſaid 4. B. and C. D. according 


o the prayer of the annexed petition. 
- Sworn, Ser. IK. 
NOTES. 
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The preſent Practice of the 
Wb 1 nee de O NN 
1. If an infant 8 by guardian | or pro- 


chein amy, the defendant is not compellable tg 
plead u yntil the plaintiff produces a rule of com i 


admitting him to declare by Nerd amy or 


guardian. | 

2. If an pe be. ſued, he cannot regularly 
plead by guardian until admitted ſo to do b 
ſome judge of the court, and ſuch admittance 
made a rule of court. But if he 4 it is 


See p. 53. 
For more, * antea, 2.19, 20, 35 54s 5s 


noje 4+ | ' * 


Frivilge « parkienent, 


He to mcs againſt perſons intitled 
to privilege of parliament, ſee fat. 12,1 3 f 


* ) 


— againf a member of elan. 


606 


(QEORGE,: c. To this ſheriff of Midi, 
greeting. | We command you, that you 


vilege of parliament, that he be before us at 


| 
cauſe to be moned A. B. eſq; he having pri- 6 
| 


Weſtminſter n next after 0 ; 
anſwer C. D. in a plea of | treſpaſs on the | 
caſe, to the damage of the Taid C. of 


pounds; and have o there then this writ. ** 
n 


4 2 1 
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Gourt of KINGS BNC. 


eſs Vm. Lord Mansfield at Weſtminſter the 
day o., in the ear of 


our reign, e % ng you 


* 9 
2 9 "1 
* 
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Of poundage due 70 Her fs, &c. on executions. | 5 J 


NY ſheriff, under-ſheriff, bailiff of liber- 

ties, their officers, ſervants or deputies, by 

colour of their office may take for the ſerving of Adjudged, 

y extent or execution upon the body, lands or that the ſheriff 


goods 124, for every 2095, where the ſum exceeds — , 


not 1007. and 6d. for every 205. above 1000. — 
that he ſhall at and deliver in executions. or the i 1000. 
body taken in Every ſheriff, and fix pence 


Xecution gt bs 
Fe acting contrary ſhall forfeit to the party lor ce 
grieyed his treble damage, and 400. one moiety — } 
to the queen, and the other to the party that Co. Car. 287. 
yill ſug for the ſame, Saf. 29 (a/ Hlix. c. 4. (a) Should 

cel | | be 28. 


2, | 
This act not to extend to any fees to be taken ,, kit 
for any execution within any city or town cor- — — 
rate. e ſtat. ſet. 2. N by this clauſe, 
porage. Same fat. Jeff. 2 by this ew 
ſhall not extend to the ſheriffs of cities or corporations, yet it was held, that 
it was only to be interided for the executing judgments: in the courts of the 
ſaid corporations, and not to the ſheriffs of cities or corporations, for the exe- 
cuting judgments out of ſuperior courts. Cro. Car. 287. 


On writs of ſeiſin or poſſeſſion ſheriffs, Er. to 
be allowed 12d. for every 205. of the yearly 
value (rent) of the lands, whereof poſſeſſion or 
ſeiſin ſhall be given, where the whole exceeds 
not the yearly value of 1007. and 64. for every 
205. above the yearly value of 100/. Stat. 3 
Geo. f. c. 15. ſe. 16. 
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- Sheriffs, Hr. taking poundage for executing, 


any writ of capias ad fatisfaciendum, or charging 


since the fat. any perſon in, execution by virtue of ſuch whit 


29 Eliz. c. 4. for any greater ſum than the real debt amounts 
— and which is to be marked on the back of 
allowed a fee the writ, to forfeit on conviction to the party 
vpon exe- grieved treble damages, and double the ſum ex. 
eating a ca. ſa. torted, to be decreed by the court, out of which 
| ſach writ iſſued, on complaint and proof of ſuch 
| extortion, in ſuch; fummary way as to the'cqurt 

| ſhall ſeem meer; and every perſon ſo offending 

to forfeit 2002. ” one moiety to the king, the 

other to ſuch as ſhall fue in any court at f. 

minſter; ſuch fuit to be commenced within two 

: . > years after the offence. Stat. 3 Geo. I, C. 15. 
2 - ſee. 17. 8 mags . e * 


4 _ — * 4 a + *- 0 
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Since fatute 29 Eliz. c. A. , 1. it hath been 

* Uſual to take a fee upon a ca. ſa. and if there be 
a a ſecond execution, as where the party dies in 
execution, and a ,. fa. iſſues, the ſheriff ought 
to have a fee on ſuch ſecond execution, and an 
action of debt will lie for his fee, for the Jaw 


a. 


permitting him to take it, makes it a duty. 


Show. 363. Salk. 331, 333.— But he cannot 
take a bond for his fees; for under colout 
thereof he may ſo have double fees. Cro. Car. 
* 4 For fees of executing an elegit debt lies, 
for per Holt Ch. J. there is the ſame reaſon for 
fees for executing an elegit as an extent. Salk. 
5 4 

3. Reſolved, that the fat. 29 Eliz. c. 4. does 
not extend to real executions, but only to exe- 


cutions in perſonal actions; therefore it does — 
| extend 


Court of "King's Banc. 
extend to an habere facias ſeiſinam, or, poſſeſſione; 
Cre. Car. 331. But ſee fat. 3 G. 1. c. 15.7. 16, 


antea. reren - | 
4. The fat. 29 Eliz. c. 4. does not extend 


zances, Sc. Cro. Car. 332. | 

5. If an erroneous writ be delivered to the 
ſheriff, and he execbtes it, he. ſhall have his 
fees; though the writ be errotteous. Cro. Car. 


32. 3 

% Sheriff cannot refuſe to bbey proceſs for 
non-payment of fees. Str. 1262. See p. 
355. note 8. ils wolk "4 TT £7 
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EIT the words, Have put themſelves 
upon that jury, add, Provided always, that 
if two writs all come to you, you ſhall execute 
and return only one of tbem; and baue, &c. 
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to executions upon ſtatutes-merchant; recogni- 


K £ ry RC * diſtr. after 
| Plur. dali. and not in ihe c See fat. 7 & BW. 3. c. 32. 
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In Lily's Ex- 
trees 676. it is 
ſaid, theſe 
words are to 
be put in the 
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39. Affidavit of juſtification of bail. mw” * 
4. —— to c ange che enue. 90 
jt. What affidavit is neceſſary ro put c a,trial 


"es "A wirneſſes. Note 1 „ ous 
aten it. 1? 307 N69 | 

a * Bail ſpecial! 68. Fg 
Dteelakatton 16, en 
may 6 „ 

-- Inquity- 10 3 1 
Pe Judgment. — 3 


Replication amended by Netting out a latitat, 
and e continuances on rer of coſts. 


{33 ? * e 111 4785 * ; 15137 45 


Appearance, dee Common ball. 2 
Vor. . Paar I &- - -* 
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A Tant of che _— 


9 Mn 4 775 appulkment. 


Googs taken in execution 08:6. S not be 
; pple e an _ 1 muſt. Note g. 


1 —__ 209 
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1 
* 


s 
"FECT 2 


23 2070 


24 10 Are 5033 he ds 81 
* 
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> Four days to moye in eg & judgment, or; 
for a new trial, our fringing a Writ of error, after 


entry, of the rule. 1 1 
2. When ſunday is to be reckoned ane 
four and when note Margin (a) 175 


3. Cannot move in arreſt of + EE till the 
paſtea is brought'in: Ergo, muſt move for a 
rule to bring it in, 177 

4- Aſter judgment on demurrer, no motion to 
atreſt the Judgment | on return of the inquiry. 
Note 6. 178 

. Motion in arreſt of jodgnicnt may be made 

nt ſi Note 7. 178 


any time before ju 2 gned. 7 
6. J udgment — becauſe Abel not to be of 


5 0 concerning che plaintiff. Note g. 178 
One gef — — the en aſter 
N by default againſt the other; judg- 


ment arreſted as to both. Nate g. 151 
Attachmen 


IH HH Wy we wy wy 
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Attuchment. 


da See Attomies 10, 16, 17, 18. 
Ba al 45. 


| Attoznies, ; 10 


t. Formerly made by letters patent.” l 

2, Cannot force him to act againſt his will 
Cannot retain an attorney in a cauſe where 
another is retained, without notice, nor change 
him without leave of the court and payment 

of his fees; He may detain Papers, 85 till 
aid. 

4. Aborte! in a cavſe dies, attorney ch bebe 


torney is dead, on notice thereof will not. 
3. Attornies in their common praktice to be 


11. An .attorney ſuing by original waives his 
| privilege. Margin (a) 309, and muſt de- 


| 

governed by the maſter. 22 
6. Not bound to diſcover, his clients ſecrers, 9 
. His termage. 9 
Has his privilege ſo long as he continues 
F upon record. . 
9. Of taxing his bills. 10 
19. Of ſuing out an attachment of privilege. 
| ' ©2209! 
8 


clare as others. Margin (a) 313 
| Re Of filing bail at the 155 of an attorney. 309 
13. Declaring. 309 
% When defendant muſt plead. 8 
. Precipe for an attachment of privilege. 310 
1 16. Attachment of privilege. 310 
7. May put four defendants in this writ. Mar- 
oi; 310 


H h 2 18. At- 


ſide may proceed, if che party, whoſe at- 


a 


468 


30. An attorney, though ſervant to 2 


a e : 90 > 
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18. Attachment of privilege only as a lat. not 
as an original. Page bY 
19. Cannot arreſt an attorney.  , _ 
20. In what caſes an Attorney cannot have? his 
privilege. © 311 
21. Of a bill againſt an attorney. 317 
22. Of filing and delivering it. 311 
23. Of rule to d. and nn plea. 311 
24. When to | 311 
25. Of — — g up the iſſue. 311 
26. Of judgment by default, writ of ſnquiry 
and execution againſt an attorney. 41 
27. Attorne or not muſt * tried by the re- 
cord. Note 1. 312 


28. Replication that plaintiff i is not an attorney, 


. muſt not conclude to the country. Not 2. 
312 

29. An attorney of C. B. in afual cuſtody of 

the marſhaf cannot plead his privilege. Mete z. 

312 


has no privilege of parliament. Note 4. 313 


7 31. Plea of privilege refuſed to be, ſet alide. 


Note 5. 313 
32. . of C. B. brought into B. R. at the 
ſuit of an attorney there, is ouſted of his pri 


vilege. Margin (a? 313 
33. An 8 of C. P. muſt plead, his pf- 
vilege in B. R. Note 6. ge 313 


34. Filing. bail in B. R. doth not ouſt the pfivi 
lege of an attorney of C. P. But if he pleads in 
chief, he waives his privilege. Margin ih 


. 
35. An date muſt be ſued by bill, though 
plaintiff be an attorney. Note 7. 313 


ad vantage 


36. An attorney of C. B. ſued in B. R. may take 


* . 1 


6—— , tans he Mi. ne. Wh £&. © 
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; adragemge of his privilege by ples or worit, 


Note 8. Page 314 

37 ji ag attorney cannot have an imparlance. 
ole I 

38. A Gl cannot be filed againſt him in 5 

tion. . Note 9. * 31 4 
39. An attorney cannot have bis privilege, but 

where he ſues or is ſued fi Note 9. 314 
40. The form of a bill again = ok 


an cl 34 


Audita querela. 


I, In what caſes it lies. | Eng 445 
2. In what caſe an heir may maintain an audita 
1 Margin. 1 143 
From what court this writ iſſues, and its na- 
ture. Margin (a) $3 446 


4. Where an audita querela lies not. 446, 447_ 


* Whire defendant had matter, which might 


have been pleaded to a ſeire facias, he cannot 


after an award of execution upon a ſcire fect 
returned take «dvantige of it, other wiſe, after 


\ two nibils, | le 447 
b. Of allowance of an audita querela. 447 
1, One in execution wy be bailed by four 

, perſons. 447 
g. Bail muſt be taken in open court. * 


9. Of proceſs in audita querela. 447 
10. Audita querela no  fuperſedeas, but a 5 per- 


ſedeas muſt iſſue. 147 
11. And if audita querela be founded ona 


deed, it muſt be proved in court Ny ſu- 
perſedeas iſſues. 447 
1. Plaintiff — may have a new e 
querela, but no ſuperſedeas. 149407 H 
Iz. No coſts or damages can be given to plain- 
tiff on an audita querela. 4 2448 


H h 3 14. Of 


469 


* 


470 
| 1 Of reftiturion on avilits querets. Page 448 


2. If chere be not full. oath. of à debt, defendant 
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.” Car. refuſed to ſet aſide execution on a re. 
"aſe of the teſtator, which was controverted, ll 
and defendant left to his audits querela, Note 1. 


16. After two nichils returned on a ſtire WS. 
Cur. will relieve upon motion, if the party 
applies in a reaſonable time, and not put the 
party to an audita querela, Note 2. 440 

I by Bail-piece on an audita querela. 449 
8. Entry of the ſurmiſe and recognizance on 

a writ of audita querela. 449 

19. Another form of an entry of the recogni 


Zance on an audita querela. 433 
20. Judgment on an audit guerela after verdic 
on a trial at bar. 453 


21. The like in another form. RT > 


Beall common, ns 
See Affidavit 
Bail ſpeciat 25, 35, 11 
Duginal 14. 


will be een on common bal, 11 
gin (d) | 

2. Of filing common oy 

3. Muſt be filed within 8 days OT "wy 

return of procefs. © 

4. Afterwards by reer on affdavit of ſer- 
vice. 7 


8. Muſt be of the term? writ is ene 0 
though filed afterwards. 
6, A oy appearance, when invalid. Wie 


7 Baron muſt appear for bioſclf and his ak 
Note 2. g 5 


8. Al 


ww $6 ww 


"= 
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$. An, attorney abliged to appear where he 

undertakes. Note 3.1 Page 55 
9. If an infant refuſes to name a guardian to ap- 
pear by, plaintiff may do | i for bi, N 


8 
10. If a ſecond writ for holding to i taken 
out pending the firſt, common bail | all be 


taken. Note g. p. 56. . — p. G8. Secug, 
where defendant w di on mou 
bail. Note 21. 


11, Common bail de dah on a note 
given after a former action ſupet ſeded. Note 5 
p. 56. Notes 22, 23. | 
12. A. arreſted by her maiden name 'refuſed yi 
be diſcharged on common bail. Note 7. 56 
13 Rule for payment of 54. for not filing com- 
mon bail, abſolute on firſt motion. Vote 8. 56 


14 Common bail-piece. 57 
15. Affidavit of ſervice of proceſs. 57 
16. Common bail ordered for money recovered 


in a foreign court. Note 24. 69 


Ball ſpectal. 


See Ball common 10, 11, 12, 16. 
$. - Nonpꝛols 1,8. | 


1. Of arreſts in what caſes. 22 to 24, 62 
2, What perſans are not liable ta be held to > bal 
in civil caſes. | 24 to 27 


3. Two people putting in bail in feigned names, 
they and their attorney ſer in, the pillory. 
Margin (a) 58 

4 Bail to be put in, if arreſt be in London or 
Middleſex, in four days excluſive, after return 
of writ. 58 

5 If ia any other county, in ſix days. * of 


HS4-- 6. If 
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6. If either fourth or ſixth day falls on a Sunday, 

| - © bail may be put in on Monday. Page g 

7- Sunday « day in rules, unleſs the nf or ly, 


7 ders (a) © 42 
8. How to put in ſpecial bail in London. hy + 


o. Bail-piece to be. engrofled on double” — 
10. Fees on putting in bail. | .n bas 


11. Notice in writing tobe immediately given, 59 
12. Of putting in bail in on county and tran(- 
- mitting. 390, 60 
13. Exception againſt bail to be made in 20 days 
after notice, if in town, if in the 
in 20 days after bail · piece i is tranſmitted "= 
notice. 
14. Exception to be entered in judge $ tk 
bo 


If by original, in filazer's. 


And notice in writing to be given. 60 
15. If no exception within 20 days, bail. piece 
to be filed by defendant's attorneyx. 60 


17. When bail muſt be perfected within 4 days 
after exception, and when upon firſt day of 


ſubſequent term. 60, 61 
18. Two days notice excluſive of Juſtification, 
and if Sunday intervenes three days. 61 
19. Bail in town muſt juſtify in court, unleſs 
by conſent. 61 
20. In the country may by affidayit. | 
21. Of juſtifying bail in court. 61 
22. —— a judge by conſent. 61 


23. Uſual method below to ſend up affidavit of 
juſtification along with bail-piece. 60, 62 
24. Of filing bail. 60, 62 
25. Special bail allowed in what caſes, and in wha 
not. p. 62, 63. Notes 1, 4, 5. P. 65. Note 12. 
p. 67. Notes 55 16, 17, 19, 20. p. 68. Not 


21, 22, 2 Note 2 
E 1 ws 26 Ne 


Page e 65 

7. i out in one coun e 
tion laid i in another, bail die Mote 3. 
6 


18. If plaintiff. deins jud gment on Ki 0 
againſt the bail, and takes them in 14 
——— error, Cur. will not ſet it aſide, but 
on application would have ſtaid proceedings. 

ll an action of debt had been brought upon the 
judgment, Cur. would have granted an im- 

parlance, but not have ſet aſide the judg- 
ment. Note 6. 64 
29. A new a filed by conſent, Note 7. 
6 

30. Bail cannot be a witneſs for Fat von Wat Fm 

may againſt him. Note 8. p. 64. But Cur. 

will diſcharge him. Note 29. 70 

31. Bail liable for no more than the action. 
Note 9. p. 64. Where the recovery is for 
more than the bail is bound in, he is only 

anſwerable pro rata. Note 14. 6, 66 

32. Bail may be put in after an interlocutory 

ae by making a ſpecial entry. * 
| 465 

D | Both bail muſt appear in court. Note 1 

| 5 
1. Affidavit of debt made before warrant taken 

out, but after writ. iſſued, good. Note 12. 65 
35. Putting in bail above, where not required, 

Fl common bail ordered. Note 18. . 67 

36. Baron and . feme arreſted for feme's debr 

; dum ſola, feme diſcharged, but baron to put 

t in bail for both. Note 25. 6 

35. Feme only arreſted, diſcharged on common 

bail, but if baron only be arreſted, he muſt 

put in bail for bath, Nyze 26. +: 6g 

38. De 


473 


474 


52. Plaintiff gave judgment with 


ap. er of a plea an acceptance of 0 
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38. Declaration delivered (unleis de bene eſe) 

before bail put in, a waiver of the bail, and 
before juſt is an Way A 12 65 
27, and margin. 69 
39. Bail below 3 bail above, plain | 

not e —_ againſt them after an aſſignrnencg 50 

bail - bo Note 28. p. 70. Note. i 
40. A ſpecial bail-piece on a as 1 
41. On a certiorari. | 

42. The condition of the recognizance of 5 

and an affidavit to be annexed to a bail - piece 


taken by commiſſion. 70, 71 
43. The affidavit may be ſworn before the com. 
miſſioner, who took the bail. 71 
44. Affidavit of juſtification of bail. "1 


45. Sheriff cannot take bail on an _— : 
but a judge may. Note 12. 


47- No ſcire facias or ation of debt againſt 0 
till ca. /a. againſt principal. 

48. Ca. ſa. may be filed after fei facias 0 | 
out. 4779 


49. There muſt be 8 days besten 1h a 


return of a ca. ſa. to fix bail, 277 


50. Muſt lie 4 days in the ſneriff's office. 277 


51. If by original, the want of 15 days between 
teſte and return of ca. ſa, not helped. 228 

ſtay of execu- 
tion, ca. ſa. or . fa. may iſſue to warrant 
a tet againſt principal; —_ not a cine il 
facias againſt bail. V 3. 001886088 

53. No ca. ſa. ſued out, bail may plead it, but 

Cur. will not quaſh feire ue on motion. 
Nolte 2. ge 0 

54. Defendant dying after ca. ſa. ſued out and 
betore the . bail diſcharged, but where 


principal 
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rincipal died after a ca. ſa. returned, and be- 
bo filed, filing ſtaid. Note 3. Page 278 
3. Ca. ſe. ſued out returned and filed the very 


45 a writ of error was allowed, good to 
charge bail. Note 3. 141 274 

A writ of error ſuperſedes the raking out 
a ca; ſa. in onder ue fix zball. Note 6. and 


7088 Margin. 279 
11 57. C. ſo. ſued out dhove a year a the judg- 


al, ment without reviving by ſcire facias, good 
e to ground a | ſeire facias ien bail. Note 5. 
Jt 2 
m. i Where plaintiff declares in anocher hab 
iche bail are diſcharged, if by original; other- 
188 wiſe, if by 2d. Notes, 280 
od EL After execution againſt the bail no exe» 
6 - cution n the re Note g. and 
Margin. n 5. 2280 
0 bo. After execution 8 prin cipal no exe- 
ii eution againſt the bail. But plaintiff may have 
execution againſt one of the bai land afterwards 
execution againſt the other. Note 10. 280 
61 Bail liable till N rr Note 11. 
| nt 0! 00,9 H 280 
6 Bail muſt bring in all the principals. Note 
480 


by Though the: recognizance is to levy the 

money de terris & catallis, execution may be 
of the body, and 2 have a capias 

againſt one of the bail only. Note 13. 281 
64. Principal in execution, bail muſt plead it 
upon the ſcire fatias. Note 14. 281 
65. Bankruptcy in the principal ſhall not avoid 

a judgment againſt bail. Note 15. 281 
66. Of entering declaration, appearance and 
| recognizance on the roll. | 282 
57. Of ſuing out a ſcire facias. 257 
| | 68. Kcire 
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68. Scire facias againſt bail not amendable, but 
plaintiff quaſhes his own writ. Page 2g, 
69. Into what county a one yalbes againſt — 
bail muſt iſſue. ; is 
* return and teſte of a lere facias * 
i 2283 
71. Of leaving ſeire facias with the ſheriff, - 
72. Of warning defendant. 8, — 
73. Of return of ſcire facias by ſheriff, and gr 
rule to appear and plead. \ 
74. Of declaring againſt bail. 28; 
75. Need not ſhew the year of the judgment in 
declaration, otherwiſe, in C. B. Margin. 28; 
76. Proceedings againſt bail ſtaid N error 
by the principal. in „ez 
77. But not till bail in error is put in. 4 4.4986 
78. Proceedings againſt bail not ſtaid on error 
brought when the time for ſurr is 
lapſed, but they have four days after affirm- 
| | ance to pay the money. 286,287 
| 79. Where no bail in error is required, the bail 9 
applying to ſtay proceedings — undertake BY © 


| for the coſts on the writ of error. 233 Wo 
; 80. Bail who have neglected to e may 
lave execution ſtaid till after affirmance of the q 
original judgment. 28 
81. Matter aſſignable for error by the principal 
not aſſignable by the bail. Margin (a). 285 i « 
B2. Bail cannot bring error of the principal judg · 
ment, nor can principal and bail join. * 


Cin. 
g 3- Bail only anſwerable for the ſum indeed 
on the writ. ; 1:4] 286 
84. Equitable coſts not allowed againſt the bail 
out of the penalty of the recognizance. 288 
85. Bail in original actions not liable to coſts in 


r but bail in error are. (See 79). 209 
| 86. What 
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16, What time the bail have to render the 
principal, where an action is brought on their 
recognüzanee. page 28g 
5%. Ac etiam in ſuch action. 289 


the principal after ſcire facias brought. 290 
$9. Bail plead payment by principal before re- 
turn of 2 ſtire facias, but bad. Note 1. 290 
qo. Principal becomes a bankrupt, bail muſt 
ſurrender him. Nele 2. 290 
qt. A ca. ſa. may iſſue againſt bail without a 
þ. fa. {HS 284 
92. Surrender may be in court, or before a 
judge. | 290 
3 Bail render after the return of the ca. ſz. 
they are liable, if defendant eſcape from the 
tipſtaff, otherwiſe, if —— before. 290 
The king's debtor may be brought up b 
Nis bail and ſurrendered in a civil ſuit, A 
| 1 291 

95. The bail of a convict allowed to mender 
him. Note 2. 191 


Margin. 00 0 114) 

97. Bail may take principal on a' Sunday and 
ſurrender him the next day. Note 3. 292 
98. Of giving notice of ſurrender. 292 
99. After notice and bail - piece diſcharged, no 
proceſs to iſſue againſt bail. ' 293 
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| 
| 
| 
| 
| 
| 
| 


19; What time the bail have ex gratis to render 


96. So of one committed on ſuſpicion of coining. 
| #125 a noi m 


100. With whom the reddidit ſe is to be left. 
101. Of entering render in the marſhal's book. 


1 99293 
102, Of procuring an exoneratur. 293 
103. If no exoneratur entered, bail are liable, 
though defendant be in priſon. 294 
Mens wy 104. After 


| 477 
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8. Bail- bond to be taken in double the am! 2 
2 dorſed. Of nite 7 
Py Charges of aſſignment. 72 


6. After action ſheriff not liable. 72 
b. Where a ſpecial ſuperſalca; ifſucd to ds 


9- Under-ſheriff*s clerk cannot aſſign 2 bal 


N 7 

11. No motion to ſtay proceedings on bail-bc 
1 1 14 

12. Sheriff may —_ a ball. Bond Hut of the 
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704. After exoneratur een, file baid-piece 


Margin e 
205." -Scire Rocker aint bail, they dle ue. 


e fs. and conclude to the unten. _ . , 
206. Of ena ed by original, 25 . 
207. Of on. api h-, 0 . 
Bal on Pabeas pus, fe Þ Habeas 0 
W 
r 
" at ns ht a Fa 
4 Or gw may proceed: agdinſt-the Bel 2c 


by rules and attachment. Margin p. 72; / oy 
1. p. 73. Note 10. | 


g. Of action on bail-bond, TOS, 


Terms on which Cur: 1 procedit 


on bail bonn 12 


bail from ſheriff. Note 2: ö 


uh 


bond. Note 3. 7 
10. Writ returnable out of term avoids bail 
bond taken on it. Note 4. 


till bail put in above. Note 5. 


county 
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county, and che action be brought there. 
Note 7. dee 74 
13. After what time expired, bal -bond may be 
aſſigned. Note 8. 

14. Bail- bond muſt be hes in the tea? 
name and as ſheriff, Note g. 

tz. Bail below may put in bail n 
without defendant's conſent, an then ſur- 
render him. Note 10. 


Notes 13, 14. 76 
" In debt upon bal. bond, Cur gave leave to 
file a new bill to amend by. Note 13. 76 
18. No ſet form of words mw bold. 
Note 18. 2 
o ier afion on a bail-bond, arreſt not tra- 
verſeable. 72 
20. If defendant n eglects to put in ball, the - 
\ bail-bond is forfeited. Note wk de 7 


Ball in Erroz. 


Sce Bail ſpecial af. 55, 56, 26g 
„ 5 


Ball in Kudten querela, fre Audita 
INN 2 8, 17. 2 


4 


S8oce Bail common 7. 
19 Ball ſpecial 36, 37. 
\ Execution, 
a WW! + Vll, ſee Attomnies 21, 22, 38, 4 ↄ 


Bill 


* * 
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Bill of widbleler, 8 

8 See Returns 1. lp angibt 

3 7 Weilts. | 

* 5 Miret ll C 90 f 

x. of ſuing out "ll 0 Maddlſer, ala 
uries; $3.14 e 4 


25 A bill of Middleſex is theleddir rw I *. 4 
* Well deſcribed as the precept of the king 40 
1. Serving a bill- of Adler on one — 
- ©! the court a contempt. 
LY Laer for a bill of Maddlſts and che bl 


| K 39,40 
6: Need not inſert in what right the party ſues, 


£13 197 5135112 DOC. 0 $ £9 coin ul 40 
If action be bailable, infra proper ac tm. 
15 (ties 1 1-114 

E. Ac etiam gebe Ah 2 tio. litt de 

9. — in affurnpſit. | 41 

10. in, tteſpaſs. 41 

11. in trover. 41 

13. — in detinue. Ing 250 41 
434. —— 1n covenant. 42 


14. =——— againſt ſeveral: defendants. 42 
15. ——— Where two are ſeverally bound in 


eb. > 17979115 ond : Ng 
16. Alias bill of Aud ww P . 
17. Pluries bill of Middleſex. 
18. Præcipe for alias and fn bill of 2 a 
19. Of ſuing out a oY pmittas bill of 2 | 
4223 
20. The form of a non be N 


21. The note for the office. 
22. Of ſuing out a bill of- Middleſex to fare th 


* 
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ſtat. of limitations, and the entry thereof on 


the roll. og eme. Page 43 
23. a 


Calling the ate. 


The defendant only can bil the plaintiff. Arr. 
gin Wen 1 Vitor) 6 10310! 20907 10 - 4g 


— 


Hotmnas Caplas. nme 
Of 3 317 
| 18 
bt) Hein 257 
eee nee * 
See Bail 42148, 49, 50, 51, 52, 535 


* 56, I 6 3 © 
col 2 65 2 47s 48. 
4 v . 53,54, 55» 


fone 1 

1. Copias a * not have 1 
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Counties Palatine. 
1. To hold to bail in counties palatine there muſt 
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3. Where — — copy " of declare 4 
tion to be · delivered his attorney, and paid 


for, and on refuſal, or his place o abode being 
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tice given to defenflan i 77,78 
4. No pleading till declaration paid for. 78 
5. Declaration welt delltertd he time of 
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78 
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6. Declaration amendable — of farm 
ow general iſſue without coſts or giving an 
imparlance. If in ſulſtance, muſt pay coſts 
or give an imparlance; the election is in the 
defendant. Mote 2. 85 
17. May be amended i in ſubſtance after a ſpecial 
plea. Note 2. | | 81 
18. After plea defendant has two days after 
amendment to plead de novo on payment of 
coſts. Note 3 81 
19. Where a — rule to plead need not 
given, & econt. Note 4. 

20. Declaration may be amended before ie 
entered on record, — if defendant have coſts 
for amending after iſſue joined he cannot 

anew, but may either take coſts or. 
plead. Margin to note 5, 1 

21. Bill on file may be amended before 
during ſame _ but not afterward 
leave. Note 6 
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in abatement. Note 7. 82 
13. Foundation of amendment, whilſt the pra- 
ceedings remain in paper. Note 7. 82 
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29. But motion muſt be in court after iſſue gx 
demurrer. Margin. Page sz 

30. An infant muſt declare by guardian or pro- 

| hein amy by rule of court. Note 14. 83 
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Demiſe of the king. 
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See Inqulty. 
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leadings 33. 


TA ſpicial demurrer may be waived. Notts. 
104 

2. After a ſpecial plea defendant may return the 
paper book with a demutrer to Plaintiff's re- 
plication. 121 
3. Of making up and returning the paper book 
on a demurrer. 44:31 
4. Entering proceedings, moving for a can 
- and proceeding to argument. 121, 122 
- "g up rule for judgment, &c. 122 

If in caſe muſt give notice of . executing in- 
5 — R Ry” 1 038 
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take out execution. 122 

3. Of a demurrer to the 1 133 
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10. Copy of general a book to be de- 
livered and paid for at 4d. per ſheet or judg- 
EE ment. 123 
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11. On a ſpecial-demurrer pa c door to ke 
made up by clerk of the papers, 


coun 
13. How to 1 
cial demurrer. 123 
14. If iſſue as to part, and demurrer as to the 
other part, may give notice of trial and argue 
demurrer too. 123 
15. On rule plaintiff muſt j join in demurrer or 
be nonprol ed, 123 
16. Cannot give notice of executing inquiry on 
a demurrer book. "> _ 
17. May waive demurrer and give the general 
iſſue, and notice of trial to be giyen me 
time of pleading the general iſſue. 124 
18. Of making up the paper book by defen- 


dant's attorney. 124 
19. A general demurrer cannot be waived, a 
ſpecial demurrer may. Note 10. 127 


20. Cauſes ſet down by the clerk of the papers 
are entered four days excluſive of the day of 
argument, and notice to be given to the other 
fide. —— Not to be adjourned unleſs, Sc. 
and caufes remaining at the end of a term to 
come on next term without any new entry. 
„M. 1756. Note 1 12 
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- Diſtringas juratozes, 
1. Diftringas need not have 15 days between 
the teſte and return, ' | 17 


2. Of ſuing out a diftringas. 154 
3. A diſtringas ſtamped before the exception 
taken, though not Raped at the time of 


. trial, good. Notg2. 13 
4.. Diftringas.. 156 | 
Diſtringas on a ferne facias. 209 
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Docket. | 
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2. Of docketing entries. | boy 
3: The form 0 f docket paper. 252 253 

| Ejetment, 
1. Of whin things an ejectment will lie, © 
* econt, - 372 to 374 
2. The method of bringing an ejectment. 274 
25 Of moving for judgment. 1 275 
Within what time defendant muſt appear. 
37 


5: Method of appearing | 
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p her is not in poſſeſſion. 376 
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8, Of drawing iflue Sc. 5 ver * Hage 
9. Of ſigning judgment againſt the caſual 7 — 


tor, and making aut writ of poſſeſſion, 377 


jo. Ejectment cannot be left with a ſervant; may 


with a wife. Nate . 377 
14. Suit in ejectment ſtaid till coſts of a nonſuit 
in C. P. upon ſame title were paid. Note 2. 
12. Leſſee for three years, leaſes b 8 % 4 
cannot maintain an ejectment. Note 3. 378 
13. Term cannot be enlarged without conſent 
bot if it expires before judgment, plaintiff 
may have execution for damages and coſts. 
Note 4. + 3þf 


14- No attarney ta be leſſee in ejectmeht. 


Note 5. . * 390 
15. Declaration in ejectment not amendable, 
Note 6. 378 
16. Ezectment ig a proceſs of the court. Note 7. 


. 378 
17. On nonſuit in ejectment plaintiff may pay 
colts to which defendant he will. Note 8, 

| : 37 
18. Caſual ejector cannot confeſs * 
N ote 9. - | 379 
19. No new ejectment to be brought till coſts 
paid of the firſt, Note 10. xa 
20. Proceedings not ſtaid till payment of coſts 
in a former ejectment, unleſs the party has 
been vexatious. Note 10. p. 379. Note 27. 
| _ 382 
21. Rule, that leaving declaration in ejectment 
at the houſe ſhould be good ſervice, Note 11. 

| 55 | 37 
22, Where in the declaration the deſcription of 


a place is material, Note 12. 379 
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24- Tenant in 


Note 14, 
25. Proceedings ſtaid till notice given vo 
leflors live. Noe 15. 90 
26. Infant leſſor muſt name 2 Good plain 
anſwer coſts. Note 16. 380 
27. Intravit for intraverunt in declaration amend- 
able. Note 17 3880 
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| 28. Ejectment lies not for a tenement. Note 18, 


80 
29. Two demiſes of different terms, jodgnen 


to recover his term, ſufficient. Note 1 


30. Proceedings on ejectment ſtaid on Ng 
arrears of rent and coſts into court. Note 20 
381 


divine ſervice. Note 21. - 381 
againſt caſual” ejector, the title 
may be gone into in an action for the meſne 
profits. Note 22. 381 
33. Regular judgment in ejectment ſet aſide on 
payment of coſts and taking notice of trial, 
Note 23. 381 
r muſt be on the firſt 


day in full term. Note 24. 408 


a 35. Leſſor a peer,” 10 knight need to be te- 


turned. Note 25. 5 4 381 
36. Cur. cannot ſtay proceedings in ejectment, 
though the leſſor be dead and his title at an 
end. Note 26. 381 
37. Coſts not demandable for a number of eject- 
ments. Note 27. 382 
38. New trial may be had in ejectment * a 
trial at bar, Note 28. 382 
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pauper 's brioging a ſecond ejectment, he not 
being yegatigus. Note 9. Page 382 


40. In ejectment for mines, poſſeſſion of the 
manor no evidence. Note 30. Th 383 


41. Gur. will not conſolidate declazations in 
"<jement, Note g. 383 


4+. Declargtiqn in cjeftmene not amendable. 
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| hee my bring error and ſtay execution. 
Note 33. 383 
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ment. 
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. — defendant. 
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ſual ejęctor, and when againſt the tegant, 386 
51, Of return wy original by ſheriff. 07 
52. Of filing original. 387 

53. Of arcs — 387 
54- Of moving for judgment againſt caſual 

ej 387 
35. Of drawing wprule Sc. 387 
56. Of declaring de novo, and delivering declara- 

tion to defendant's attorney. 387 
57. Defendant in ejectment muſt plead not 
guilty. 388 


58. Of drawing up the iſſue, Cc. 


388 
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62. The jurata 339 
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65. Declaration in ejectment. Ds 
66. Notice for the tenent in poſſeſſion. 391 
67. Declaration in Den. in the Common 

Pleas. e 392 
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2 A nip you record i in Gemen, | 35 


71. * he ue on declaration by original upon K 
ſeveral demiſes. 


72. Judgment in . original, ain 
the caſual eject — 5 

73 Car in ejectment by original, by to 

- informargs. 400 

wy Error i in ejectment lies before | inquiry 7 

Margin. 
4: Jolene by nil dicit againſt the caſual 
Jeder, with an imparlance. © +402 


76. Judgment of the ſame term with the — 
« Claration. 
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Judgment. | 
-SDcire facias. - 


10 W againſt two, one cantio bring 
error alone. Margin. Page 404 
2. Before Bat. 27 Elix. an exronepus judgment 
given in B. N. was reverſable a__ in parlia- 

% ment. d 405 
3. Writs of error on | Jadgmenty given in C. P. or 
1 coutts are retutnable in B. R, 40g 
h If | plaintiff. brings error, and the court re- 
725 they give judgment. Secus, where 

| e brings error. 


| 406 
5- Within what time a t e error muſt be 
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44 


brought. 406 
6. How to ſue. out... 406 
7. Of allowing it. | 
8. From what cine it is a . 40 
9 Bail in error; within what time to be put in. 
1 407 
ta Of notice of pur z in bail. 408 
122 and juſtifying. 4098 
_ what caſes bail muſt be. patio ons wr 
of error, ig econtra. Hallig 408 (011 
13. Of new bail in error. 3 | 411 
14. A releaſe of errors 3 the emry is, 
3 by a * his writ of 
error. | 40 31851 "OF 


35. Ca. 


194 


26. How to enter fer fatits; Fr. no errors 


28. Ot nonproſſing writ of etror, 413 


35. If defendant in error does not appear on the 


37. Writs of error may be amendded. 
+38. Bail cannot join the principal wich > Mm 


A Pani uf the Content 


15. Ca. ſe. taken out againſt bail os a writ of 
etror refuſed to be ſet 1 a 
16. Bail cannot ſurrender in error. 
17. rule to tranſcribe the tecord: © 412 
18. Of time taken by the clerk of the etrors to 
tranſcribe. 412 
19. In what eaſe defendaiit may enter che 
tranſcript on record on plaintiff's default 412 


20. Of returning the tranſcript. .  - 412 
os When defendant in errot may make out 
cire facias ware execulionems non. 412 

f the retu >; OE 


= of the teſte“ - 413 
24- Plainciff i in error tan hive no oyer of th 
writ. 4113 
25, Of giving cole for judgment on return of 
cire facias, Et. 413 


being aligned; and N againſt plaintiff 
or bail. 413 
2 27. On judgment on ſcirr Faris defendant in 
error not Intitled to coſts, but is on non- 
proſſing writ of error. A 443 


29: Of aſſigning errors and pleading, Sr. 414 


30. Of alledging ditninution- nen s/o 
31. Of cerfiorari, G. 4415 
32: Of iſſue and concilium. 416 
33. Of delivering the pap books. 416, 5 
34. Of ſcire facias ad audiend. erroren. 417 


ſeire facias, plaintiff in error may ſet down 
the cauſe, and be heard e parte. 417 
36. Of abatement of writ of error. 


in a writ of error. 422 
39. Whete 
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6. Where a Writ of error is not amendable: 


Page 423 


o. Stat. 53 G. 1. gives no coſt on amending a 
* writ of error, does on caſhing. 423 


41. The court may ex officio amend. 4 writ of 
error. 423 


42. Of quaſhing writ of errot... , 424 
43. Scire facias quare executionem non in debt on 
a judgment removed out of the common pleas 
by writ of error. 424 
4% The like on a. a. judgment in an inferior 


court. 42 6 | 


45. Nonproſs after two tire facies s.in error © 
ejectment. 4426 


46. Error aſſigned i in B. R. on a judgment given 


in C. B. 431 
45. Error afligned on judgment i in C B. 43% 
48. A record of * PEP on iſſue joined in error. 


| 436 
Erro in the exchequer chamber. | 


1. Writs of error on judgment gi wen in B. R. 


in certain actions by bill, —— 
chequer chamber. 404, 405 
1. Writ of error determines in the exchequer 
chamber, by abatement or diſcontinuance, there 
_— be a remiſtitun entered. Margin (a) 
404 and 1 15 * 
3. * reverſal or aſirmance the record is 
manded into B. R. 
4. After a judgment given in B. R. Fee 
or: affirmed in chamber, error 
lies in parliament. - 405 
5, — lies not in the 480 chamber 


— upon a ſcire feciass but 
@aly i in 
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495 
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4. This writ t be allowed oor | 55 
3. When a ſuperſedexe. 
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6. Beil cannot have 4 tit of etror in the et. 
chequer chamber: Fage 405 

7. Of allowing a writ of trtot tetdrhable i in the 
exchequer chamber, 406 

8. B. R. only ſends a tranſcript ofthe recotd 
into the exchequer chamber, and tranſcript 

muſt be amended in B. R. Put C. F. fends 


the record. Margin. 412 
delivering the paper books and 5 
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notice of argument. 417 
to. Exchequer chamber does not nies 5 15 


facins ad audiendum errores. 
tr, Error coram nobis reden. lies not in then 


Ehequer COR Margin (0. 49 
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5 Of aſſigning errors, &c. i. 10 
2 muſt wee dur. 197 419 
7. Of proceeding to trial. . 419 
* No ſtirs Jacks o _ ene. 4 
. W 1 
moo Erro from — . 
1. How tg compel bunu ins error eng: 
+ errors. | * 110922 


2; Of 
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2. Of ſervice of the rule. Page 423 
3. Of joining in error. 423 


4. Of aſſigning of errors. f 
5. If judgment is — * — is Pn | 
mitted to Jreland, .. for- the court there to 


award execution. 423 
b. Error aſſigned on a judgment, and affirmance 
of that judgment in Ireland. 430 


Erroz in parliament, 


ii Where the ſuit is by original, error muſt be 
brought in parliament. 405 
2. So upon an action gui tam, Where the king is 


to have a part. Margin (a). © {44006 
3. Of ſoing out a writ: of error returnable in 
parliament. 420 


4 Suing bail below pending error in parliament 


is a contempt, c. Margin (a). 420 
5, How the writ muſt be made teturnable. 420 
4 Of the allowance, 144 4120 
7. Of the return by Ch. „ rw 
8, Of aſſigning errors. 420 
9. Iſſue and hearing errors. 420 


10. Error lies not from the court of exchequer to 
the houſe of lords. in (b). . 44320 
11. Error brought on a judgment of C. P. re- 
turnable in B. R. and bail put in; if judg- 
ment be affirmed, and error brought re- 
turnable in parliament, there muſt be a new 
tecognixance. Note 1. 421 
12. So of error brought on a judgment in B. R. 
returnable in the exchequer chamber, and bail 
put in, and jodgment affirmed, and error 
brought returnable in parliament. Nete 2. 421- 
4. If the parliament reverſe the jodgment, 
they will give the ſame Judgment, the 
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2 0 Execution 37, 2 33 35. 
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cite factas, ee 

1. Uſual writs of execution are a ca. oy 4 fa. of 
eleg EL. | 416+ 2g 198 
Ka of ſuing out each. 198 


3. Of levying the penaley EEE 
Mete 1. 


cCorporations. iz Margin. 
+) L — 


"on dee ought not to be two executions at — 


| ſame time ſubſiſting. Note 2. 


6. Of executing a an aer 
Mots 2. 


7. If defendant be taken on a ca. fa. plaintiff 
Cannot have 1 ** e li * 


4 No poundage for ——— 


a bond. 
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199 


| 199 
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5. Otherwiſe, err 08 retagiy he 
has no effect of it. Nes 3. Page 199 


9. If on a F. fa. all che money is not levied, the 


| vric, mult be returned before een execuz 
tion can iſſue. Noi . 199 

10 11 either party die, execution .canngt/ be 
ſaed out, till a Keane and i 
 thereupo, Note 5 
11. Execution — on defendant's goods 
after his death, good, being ſued out in his 
life-time. Note 6. 105153: % 9 8 + 200 
12. Goods are bound from the delivery of the 
writ to the ſheriff; yous from the e. 
Note 7 1 1 F 1 . > 200 
13 Where ſheriff, — (as hecmay) tbat the 
goods remain in his hands for vn, waren. 
how to proceed. Note 8. 124 i 209 
1 Sheriff cannot deliver defendant 8 end to 
pow. puny but they mult be ſold. There 


no appraiſement, as ON: ou 9 — 
"Sas. 


15. Sheriff may maintain treſpaſs or aner Is 
goods taken in execution. Nee g. 200 
16. Goods ſeized retutned to be of. lefs. value 
than the debt, and reſgued, plaintiff can 
b execution for the reſidue only. Note: — 


on _ may have 2 Joie 3 the 
ſneriff, according to the value returned. 


| Note 13. 201 
18. If a ca. ſs. is executed, plaintiff cannot have. 
another execution during defendant's life- 
time. If lands are extended upon an legit, 
he cannot have another execution. But if 
there be a niiil returned as to the lands, 


ikere may be @ £6: Ja. after an * Note 
It. 4 201 


Kk 2 19. Writ 


429 


_ — 


F609 


— 


22• Pleintiff in an lde of inde ele 


30. Two are convicted, taking of one, and his 


A Tab of the Contents? 
by Writ of error a. ſuperſalitas to —_— 
but if executed, it bm be returned. 
805 a] DStV. 10a <a & 733 "$44 11 A — 
10. A venditioni exponas cant if 
the goods are out oy the werfe hands, 
Ng. 0012495 1208 
* out a a fa: or iaun. _ 


My tag ho 202 


29s Fi. fa. on a 2 dgment againſt one pale, 
err may ta 9 both. Note 17, 
TR UT. 51s =” 41 202 

24: On a F. fa. apainſt an admioiſtrator' ſheriff 
may ſell an eſtate for _ life of another. 
"Note 185 25 19. 264 ZOE 21 . 203 

2 25: Of exccuting | two Merits, delivered at 1 
ſame time. Note 19q9. | 
wi How on the ſame day. Not 21, 4 


26. Wbere judgment is joins againſt two, and 


dne dies before execution, the ſcire facias 


ought to be joint againſt both. Note 21. 202 
29: Etror by two, and one dies pending the 
© ' Writ; execution may iſſue without a. ſcire fa 
90 tias, Vote ag. 203 


um no diſcharge of the other. . Note 24. 
203 

31 Sheriff may break open a ab ee n an 
"eſcape, and Fe he arreſts defendant. koking 
+ our of a window, IC 
Note 25 n 3b - 203 
32, Sherlf- permits ' defendant in execution to 
+ eſcape;by plaintiff's conſent, he nn take 
him again. Note 26. 20g 


11507 21 a 33. If 
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3. If a priſoner be in execution and eſcape, an 
* ' creditor, at whoſe» ſuit he ſtands Charged, 
- may retake him by a new e Note 27, 


22 4561145 N 289 
34- Though defendant die in execution, 5 


* may one execution iu * 


Noje 28. 

155 5 fa: abates not by. plaintif”s death, 2 
ſheriff muſt execute his writ. Note 29. 204 
36. Judgment muſt be revived by ſcire facias, 
if no execution be taken out ag Pig 


[to be computed by calendar months. 

in (a) 204-] Nate 0. — 
37. Otherwiſe, if ſued out within N and m 

continued on the rqll. Note 30. 204 


38. Execution taken out within a year may be 

continued, and a new one ſued out without a 

| ſeire facias. In margin tg note 30. 204 

39. Ceſſet execuſio for a year, plaintiff may have 

execution after a year and ad without ſeire 

faciag. Note 3t. 204 
| See P. 242. In 


40. Defendant brings error, pug plaintiff for 


a year after judgment, and then is nonſuited, 
plaintiff, may take out execution without a 
 ſcire facias. But if execution is ſtayed. by an 
pgs there muſt be a ſcire facias. Note 
- 32% | „ 206 
41. A .contempt to take out two. executions, 


where ar qae ſatisfaction is due. Note 33. 


| 205 


a Its Ln ae 


paid without deductions. Note 34. 203 


#3: Ground landlord cannot come in for rent on 


an execution. againſt an under leſſee. Note 35. 
20 


; "We ö Rk 3 | 44: Where 


got 
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n bot teturh to an Hlegit 


ingüifftſon. Not? 3 . 
4 Ned omits to plead 2 miſnomer, be 


may be taken | in execution by a "wing. name. 
No $7. * II f ne 20g 
46. K. bond Eren * wrohl name, obligor 
22 ſued. by thats and che execution muſt 


Nele 37. 1 | > fan Fa 205 
a fc debt. a |. 99197 * — 206 
18 A ca. Je. in caſe. ' © Nen 361 ws 1 206 


49. Abe a . £3 26-006; 1 207 | 
Zo, ade after à 5. fa. on # recoghivane: 

Alter a j dgment affirmed on 4 writ of eftor 

galt 6 - defendants, one of which wa 

- returned dead, for the reſidue of the ey 

” having been” kvied by a dan of 
uo Aer, by virtue of a fl. fu. To 17 205 

24 A ca. ſa. on 2hnonprofs.” > 2110 

2. Aa. 54 for cofts agaitift the ins after 


Ms 


* verdict- nn > * EB 79132 1014 Es 
53. For an adminiſtrator. - If N. 210 
54. Ca. ſg. upon a judgment * the a 


- writ of exrot᷑ v a. e in the time of 
| King Gec the fit _— N 6 211 
Cg. ſa. on a ju gent on 4 e fatias, 

Tal ore execution 6vght not; Ou. Witt 
donptoſs upon a tit of error. 412 
55. A ca. ſa. for an deni dert for he re- 


© fidie'im cafe, with a Tedital bf u fferi faclas 
in London, and another in Middleſes, and the 


ſheriff of Middleſex*s warrant to the bailiff of 
 Weſtminſttr, who levied part, notwithſtanding 
writs of error and fuperſedeas. © 2813 


5 A teftatum” en. ſa. at the ſuit of heſband 


and wife, upon a judgment recovered by her 


© as EXeCUtrix upon a promiſe. made to her 


3 former 


GO. yg 


. rw Ro RFrA©,cOe 092... Y. +,0 0 OS 


.. and the plaintiff in the action d 
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former. buſband, reyiyed by her and her 


ſecond huſband by ſeire fartas. - Page 216 


;8. A . fa. in caſe gn; promiſe... - 217, 219 
59. Return of a 5. fa. proceedings being by 


original. 219 
60. mtr in covenant. 219 
61. in ejectment. 219 
62. in treſpaſs. | 220 
63.— = againſt an 9 220 
64. — againſt an ex 220 
65. againſt a plainti! for coſts 221 
66. A teftatan ff. woe" wage 221 
67. Afi. fa. againſt bail. 223 
68. A fer 2 on & Hlgment on a 

zance of bail in che common bench, after an 
affirmance of the ſame on a writ, of By in 
ä ON —_— * — i A whe? 

* eri facias = f | 
for fn for ripe dende ef hes 
70. A fieri facias 4 bonis eigen, 224 


' A fieri facias in debt upon a bond ad . an 

adminiſtrator after a Me facias, upon a judg- 
ment of the court of common pleas affirmed 
* ppon a writ af error in the king's" bench, in 


the life of the inteſtate. 226 
72. A fieri facias where a 


ent in the com- 


lens was affirmed. in 600 da, wa d 
led, 


——— revived it by ſeire facias, and 


mon 


had judgment. 228 


73. A teftatum non ein Jo falle in debt, 
after a judgment in C. B. affirmed on a writof 


error in the king's bench. 229 
74. A fieri facias tor reſtitution, on the reverſal 


of a judgment on a writ of error. 231 
15+ An elegit. 232 


' 
o 
* 
* 
* 


* 
20 2 28 | 8 * "% 25 


e N See Ac etiams 2. . 
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182 2 — Executions 1. 2, 6, 5 8, 9, 11, 
$£8,. 14, 21, 23, 24, 61, 
gb 4 10 ſi eee 
an ale c 7, 71, 72. 737 74. 


1K ö 7 need t not have 15 ; days | between 


n rg e and return. Page 13 
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| Dabeas eos; * 


/ F. 5 | 


See Miloner, a gente 10 r 


When an habeas c be made returgy 
! able immediately. ey PP , Page, 3. 


2. Habeas corpus not to Aſcharge a priſo 


from execution. Note (a). 343 


3 When a _ corpus cannot be 3 


4. Of ſuing oo habeas Front and. getting ra 
3 PRES MA ag» 

7 Of getting bee committed on an habeas 
corpus. 

7. oo committed on a habeas corpus muſt re- 


main in actual cuſtody two days. 346 

| 1 cauſes I 
| 4 

oY a habeas. corpus. . I 


10. * on habeas corpus are liable to all actions 
© mentioned in the return wherein declarations 


| ſhall be delivered within two terms next after. 


IT Within what time bail muſt be put in ＋ 


allowance of / habeas corpus, or a procedendo. 
12, No bail to be put in ere cam of th 


' babeas corpus, _ 34 
| See p. 349. in margin (% . 
13. of excepting againſt bai we 349 


| to bail. e 
16. Wee prema u ud . not bound to acerp 


the bail below. ee 125 


295 


go6 


| 27: In regard to fg ſome artotniles * 


17. bin not to be. diſcharged till * be 
perfected. Page 350 
18. Of putting in bail bofore commiſſio fionerg, 


; i 56 
19: Of qeclaring on 2 babens corpus.” 
155 * a haheas Farpus proceedings are de 15 


2½% Within whar time Plainiff moſt ded; 


225 If defendant removes the cauſe by 115 
opus, and puts in bail, he cannot nonptoſß 
en for want of a declaration. 1 
Of laying the venue in cauſes removed. 51 
2 Wp time defendant has to plead in . 
- * Trinity term, and Plaintiff dechares”1 in 
Lyndon or Middtefex. | 
IN What time, if action de 100; ih any; ob 


16: What time to plead in Michadlla or i 
term. 


Faces as o 
15. When*plea'i Wat vn 4 Babeat ah 


2 faded. FRY tage, 1,27 3 
Habit & i tbr ried 4% jodgineh 


2 ben t died, proce * AWattled 
> Note I. 353 
30- Marriage after ſuit in inferior. cout to 


menced pleadable in abatement in the ſupetior 
court after removal. Bot on moving that 
matter upon the return of the habeas | For pus, 
"Cur. Bog eh 2 procedendo. Nate A. ng 


35 Though a habeas corpus be a Vit of ri 
yet where it is to, abate a, lawful Wr 


. y may refuſe it. 1 * +; # 354 
37 1 ee . uſed by his gavler 


may 
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may have an eas cpr N the crown - 


- ide.» Note 3. i 0 7 ' Page 35 


" On a habeas corpus, if gaoler omit any of 


the cauſes, it is an ' for {o much. 
Note 4. got 
34- Cur. will nat turn oyer a priſoner il 0 
paid for bringing him up. Notes 5,6. 354 
35 Officer muſt obey a habeas corpus, though 
fees are unpaid, Note 7. 354 
36. Sheriff cannot refuſe to obey a habeas corpus 


for non-payment of poundage. (3 Note 8. 


37. One defendant in a joint action i in an ee 


court brings 2 habeas corpus, a procedenda 
| awarded. Note g, | 355 
38, A habeas corpus lies to the cingue Ports at 

the king's ſuit. Wote 10. 355 
39- A habeas corpus returnable immediately be- 

fore the Ch. J. ; 356 
40. Any judge of che court may commit. Iz 

margin. 356 
41. Bil- piece on an \ bobeas corpus. 356 
42. The form of a procedendo. 357 


43 A ſvit once removed, not to be removed 
or ſtaid before judgment. In margin. ' 357 


44. A procedendo ene 


immediately. On 2 1 | 


45: A ana to the palace court. 359. 360 
pabeas comus ad fatisfaciendum, 0 


| Habeas coꝛpus ad teftficandum. 
I. Tie form of a babogs corpus ad teftificandum. 


160 


2. Of gramiing this vH. 357 


3. On 


597 
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8: On a habeas corpus ad 'teftificandum gaoler 
may cnn upon qu againſt eſcapes, 


7 3. Wb 1 51 N N Page 36} 
aber katlas pofſefonem, | 
12 Eſament 77. in; pr 1 þ 1 
480 Win e eee 199 NNO 4 
cru 418 2% 
See ar W WR 
A per * 
TR 7 ats 3 id 2 24 4 I 


 Imparlance. 


* n (general) A aſi "i 
2. 5 ico 5 00 Lars leave 219 


85 94 


” 
— 
ds. 


23 ad 1202 7 ” 


See Ball common 5 W. 
Derisration e 0 · u A 1: 


| 1. gh A pp teri or pris, . 
muſt always defend by guardian. 554 


* 


pear by guardian. 

3. An attorney undertaking to appear for oo 

a infant; muſt enter it by guardian, "i 20 
4. Appearance of an infant by attorney not 
amendable, attorney not having updertaken 
to Lene,” ff een 20 

5. How to admit a guardian for an infant be- 
fore a judgment to proſecute and defend. 53 
6. Guardian admitted to defend for an infant, 
entry per attorn', record amended and made 


If 


2. An infant, defendant in eee, mu 15 


Pd 


8 per guardian orheryiſe, dere ne. ſuch ad- 


q 


"VN T3 


9. Where there are. iſſues in fact and in law, 


A TasLt | of + the Contehts. 


mittanceQ. Page 33 
7. Guardian's deckamion) adminted- the 
ur he 3 "_ to colts, 54 
Sce Arreſt of Judgment 4 

Gerdick. q 
unk notice of Scud a writ of inqui 
"EU given. 18 


2, Notice to expreſs the hour, Margin. 186. 


3. Where defendant muſt accept notice of in- 


quiry, from the time of notice of trial. 186 
oy making out writ of i inquiry and executing 
eee to final judgment. 186 

5. Defe 5 may have a rule ic be preſent at 
taxing coſts. 187 
6, . cannot be executed on a Sunday, and 
Cur. bound to look into the As 
Note 1. | * 
. Verdict on a writ of inquiry fer aſide for 
ann of damages, the jury being miſtaken 
n point of law. Note 2. 1387 

8. 2 ſer aſide for ſmallneſs of damages, 
where the plaintiff was \Pnprepared. Note 3. 
187 


plaintiff may waive the ifſue in fact, and take 
out a writ of inquiry upon the demutrer. 
Note 4 en 
10. nay amended by the Judgment. 2 15 


71. Coſts for not executing, a writ of 5 
according to notice, W >. - 200 


12. Exe- 


* 
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12. Execution of an. inquiry may be adjournei 
after entered upon. Note 7. 88 


13. Want n of. e? bided. "Ne 5 


14. New writ bf inquiry ordered, the 2 bein? 
loſt. Neteg. ." 189 
+5. There muſt be the like notice of executing 
a writ: of inquiry as for a trial. Note 10. 189 


16. Where inquiry is ordered to be executed 


de nave, a new writ muſt iſſue. Note 11. 190 


17. Notice to exeeute inquiry by ren 00 9 


is incertain. Io ad 11 
18. Execution of f inquiry” beſdre 14 2 


good. Note 13. 
19. But there cannot be leſd clan — Mor 
J gin (a a). 0 1 inne 1 1 
20, Inquiry ſet alle for ſa 78 men of damages, 
and a new Writ ordered on payment of coſts 
Note bt 190 
21. Inquiry executed on the day of the retyrn, 
good. In margin. „ 
22. Writ of inquiry. . 


23. Continuanee and return of the Top 55 


24. A writ of inquiry in treſpaſs, where the 
defendant pleaded not guilty to ,part, and 
juſtify as to the reſidue, and judgment for 
the plaintiff. on a.demurrer, 192 


25. Writ of inquiry after a ſcire facias againſt 


an adminiſtrator, where the defendant died 
before the return of tlie firſt writ of inquiry. 
194 


26. Of inquiry by original. rn ar fo, | 
27. Sul pæna on a writof inquiry, . 197» 304 
28. There muſt be the ſame notice of executing 


a feire fieri inquiry, as * common writ of 


inquiry. 195 
Jnter- 
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JI ſee Withefſes: 
as | 
2 Attomies 25 5. 
Judgments. 
1 of entering or | deliveting ar” iffue. 
Page roo 
2: of miking it up; Et ee e 
3. Of giving rule to enter the Iffoe. 8 

* Plaintiff myſt enter the iſſue, ot nonproſs. 
132 
5. When rule to enter the iſſue may be given. 


13 
b. Within what time plaintiff muſt enter : 


iſſue and bring in the record. Margin. 133 
J. Where defendant's attorney was ordered to 
give plaintiff's attorney a copy of the Nr 
Note 1. | 133 
8. Where no iſſue is Joined, the jury may be 


diſmiſſed. Note 2. 133 
9. No iſſue can be offered contraky * to the 
tecord. Note 3. 133 


10. How to make up the iſſue where the de- 
claration and plea are of the ſame term. 134, 
236 
11, How how the declaration | is of one terry, 
and the plea of another. 135 
12. How where the declaration is above four 
terms. A 
13. How to award hh venire where there 7 
or more iſſues upon a pleading. 136 
14. Of dr up iſſue by original. . 


| Judges : 


311 


312 ; A Tape of the RO 


Judges: 
t: How the judges of this court are created, 


Page 
2. . 1 
[See ſtar. 32 Geo. 2. for augmenting the Fi 
laries of the judges.]- 

How their commiſſions run, ger 

. removeable. 
4. Their patents remain in force für 6 A, 

after the demiſe of the King; uoleſs ſupet- 


ſeded, S. 8 
2 ſtat, 1 Geo 3 
— Their power. 51 nad 74 
| Judgments: nie a 
Le Eſettment, | 155 8 þ 
71 Execution. 6305 
K 4 Before 8 eee ſearch for plea, 92 
0 No judgment to be ſigned upon a writ of 
. wy i privs or inquiry, till rule for judgment is 
out. 177» 119 


[See Atreſt of judgment. | 

3. Of ſigning final judgment on poſteas. 1179 
4. Of rule to be preſent at ng coſts. Mar- 
gin ().. 179 

5. "If after final judgment ſigned "he party 
die, execution cannot be taken out, without a 
tire facias. Margin (c). . 470 
6. When rule for final judgment may be give 
2 179. 180, and Notes 1, 2. 0 
A Need not, be given on a nonproſs. WI. 
180 

8. Plaintiff hs up a year from taking out 
execution by an injunction, muſt have a ſcirt 
facias, Note 4. 21 180 


9. Judg: 


PAS 


a 


ment of 20 years ſtanding nunc pro tunc. 
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9. Judgment entered nunc pro tunc, where the 

party died pending the time, Cur. took time 
to adviſe. Note 5. Page 180 
10. Cur. will not give leave to enter up a judg- 


Note 6. | we; 2 
11. Jugment may be reverſed in part, and 
affirmed pro refaduo. Note 7. 181 


12. One defendant overthrows the action after 
judgment by default againſt the other; judg- 
ment arreſted as to both. Note g. 181 

13. Cur. will ſet aſide a regular judgment, where 
plaintiff is not prejudiced. Note 8. 181 

14. Of entering up judgment by default or con- 
feſſion. 1382 

15. After final judgment ſigned, may take out 
execution immediately. Margin (6). 182 

16. In caſe, Sc. the firſt judgment is inter- 

locutory, till inquiry executed. Margin (a). 

gp 182 

17. Give a rule for judgment as on a poſtea. - 

179, 182 


18. Damages admitted with ſtay of execution, to 


fave a writ of inquiry. Note 1. 182 
19. After a pes efendant may relifa verifi- 
catione confeſs the action, Margin. 182 
20. One in cuſtody on meſue proceſs gives a 
warrant of attorney to confeſs judgment, his 
attorney muſt be a witneſs, Note *..... 152 
21. Warrant to be produced when judgment is 
acknowledged. Note 2. 128282 
22. On a warrant to confeſs judgment common 
bail muſt be filed, or it is error, Note 3. 


182 

23. Judgment muſt be entered of term men- 
tioned in the warrant. Nele 4. 1883 
Vol. I. PaRT I. LI 24. Where 


$14 


28. Preſence of an attorney of C. B. at the exe- 


35. An old judgment not amendable. Note 15. 
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24. Where it may be entered of any ſubſe. 


quent term. Note 4. Page 183 
25. Judgment on a warrant of attorney to be 
entered up within a year and day, and cannot 

afterwards without motion and affidavit of 

debt, &c. Note 5. n 


26. Where judgment may be entered after the 


death of the party. Note 6. 133 


27. Judgment entered upon an old warrant 


where the party died ſome hours before the 
rule was moved for, and held good. Note, 
5, | 183 


- cution of a warrant to enter up judgment in 
B. R. ſufficient. Note 8g. 1384 
29. The warrant of one executor, not ſufficient 
to enter up judgment againſt the other, 
 Noteg. VV 
30. Where judgment may be entered after the 
day in bank. Note 10. 1386 


31. Judgment cannot be entered on an old 


warrant of attorney after plaintiff's deceaſe. 
Note 11. | 185 


32. Judgment entered upon a warrant of at- 
_ - torney given in Ireland by defendant, whilſt in 


cuſtody on meſne proceſs, ſet aſide, becauſe 
bis attorney not preſent. Note 12. 185 


33. Leaving out ſuper fe aſſumpfit ill on a judg- 
8 


ment by default. Note 132. 185 


3 4. Judgment by warrant given to teſtator's 


executor ſet aſide, becauſe by relation it was 
in teſtator's life-time. Note 14. 185 


LN 2, | „ 

36. A warrant of attorney and a releaſe of er- 
rors of a day in term, good. Note 16. 185 
1 4 4] L 37. One 
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7. One in execution may give a warrant to 
confeſs a new judgment without the preſence 
of his attorney. Note 17. Page 186 

38. How [iſſues,-atid] judgments are to be 
entered on the roll. Margin. 234238 
39. Every judgment, or an incipitur thereof, to 
be entered on the roll before the Judgment be 
ſigned. Margin. 234 
Warrants of attorney for plaintiff and de- 
fendant to be entered on the judgment roll. 
Margin (6b). | - —_— 


41. The form of the warrants. - 234 


42. How to enter a judgment on a | verdict for 
plaintiff on non aſſumpfitt. 236, 237 
43: Judgment, that plaintiff ſhould 1 recover, in- 
' ſtead of do recover, _ error amended. 
Margin (a). * 28 4230 
44: So where ſaid ſhall recover, inſtead of do 
recover. Margin (a). „ l af 
45. Judgment againſt the defendant on 2er. 
dict in debt. | 1111192121, 239 
46. Judgment on a demurrer in abatement to a 
declaration, 240 
47: Judgment amended after error, by inſerting, 


that tbe plaintiff ought to recover his Anke 


againſt the defendant. Margin. 2241 


48. Final judgment on up inquiry, © 2246 
49. Judgment by confeſſion. 242 
50. How to enter up judgments an trial 

upon the roll. Margin. 242 


51. Judgment by confeſſion on a bond. Mar- 


52. Judgment by non ſum informatus without 
an imparlance, in debt. — 123 


53. Nil dicit in debt of the ſame term with the 
declaration. 244 


$4. Same in debt with an imparlance. 244 
Ll2 55. The 


\ 
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65. Judgment of aſſets in future, after Plone al 
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55. The ſame in caſe, of the ſame term with 
the declaration after an inquiry returned, 


Page 245 

56. NI dicit in caſe with an imparlance. 246 
57- Judgment in — 2 5 277 
58. in aſſault. | 247 
59. —— in treſpaſs, aſſault and impriſon- 
ment. | „ e 
60, —— in covenant. 22247 
61, Judgment by non. ſum neuro 247 
62. — —— in treſpaſs. 248 
_ in treſpaſs and aſſault, 


- 

64. — — — in bag 
65. Now ſum informatus to the fir promiſe, yy 
iſſue on the ſecond with an unica taxatio. 248 
66. Judgment by Cognovit attionem oy = 
niſtrators. 


miniſtravit 249 
68. Judgment by copnovit afionem, where the 
defendant acknowledges damages to 20ʃ. 
250 


69. Of docketing entries. 251,252 
70. —— docketed, or not to affect 


purchaſers. Note 24. 253» 254 


71. How to obtain a judgment de bono pro 
n an executor or emen 260 


Jnrata, | 
A. Jurata on a ſcire facias. 5 „ 


* eu by original. en hen 


* 9 1 
Turi 
\ . 


r ²˙:m ͤ ⁵ ̃—ͤL-ůU .AMRLE I — - fo. At. AS ie . H SS. a9 
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See Court of King 8 vench 
Jurtes, ſe Trial, 


Jufiifying. 7 + 
See Bail 17, 18, 19, 20, 27, 22, 27 
"4 Latitat. 
See Returns 1. ? 
I. . Latitat what, and when to be ſued out. 
Pegs 
2. Of ſuing it out. 5 Sg? + 
3. Of ſuing out an alias latitat, Ge. 46 


4. Bill of Middleſex firſt ſued out, defendant re- 
moves into another-county, get copy of affi- 
davit of debt from bill of Middleſex office, &c, 


5. Teſte of latitat. 
6. A latitat iſſues into Hales, Counties oalative 


and the Cinque ports. * 47 
7. The form of a latitat. 8 48 
8. Ac etiam. 2 | 48 
9. Precipe. FT 3 
10. Alias & pluries c H oy. 
11. Non omittas; of ſu — it out. 50 
12. Need not inſert n 


in what right the party ſues. 


13. Latitat may be teſted before cauſe of ation. 


50 
14. Latitat returnable out of term, void. Note 4. 
74 


\ : f ö 1 # s 
Le ſciendum. 148 


Te 
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Liberty, ſee Franchiſe, 
' Bemozandum, fee Iſſue. 
Mutual debts. 


8 May be ſet · off by being pleaded i in bar, or, 


given in evidence. Pauͤage 115 
2. Beſt to plead in bar. 115 
3. Practice, where given in evidence. 115 
4. A ſet- off reducing the demand under 405. 

does not affect the juriſdiction of the court. 


Note 1. and margin, 116 
5. Stat. of limitations may be replied to a plea 
of a fet-off, Note 2. 117 


6. General iſſue withdrawn, in order to pee ; 
4 novo, — notice to ſet- off. Note <3 


 Pffericowdi 4. 


1440 - 4 bf 35S I 


The omiſſion of it helped. | 6 
Wilnamer. 


See Execution 47 . 


I 


246. ah +> 
lum. 2 


2 + # 
C3440 


ks A e een n Wo u 4 a 
ol 19 2 ' A voy; ET] 
Money bought into court. | 
1. Why, practiſed. 1 0 At 
2. Motion to bring money into court muſt 
before plea. A 
3. Of paying money into court. 3 


4. The conſequence thereof. 
5. * ſum to be 8 in without leave. F 55 


5 33 
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6. May bring into court e Sc. on a 


bond. Note .. Page 94 
7. In trover for money it may be brought in; 
ſecus, in trover for gods. Note 2. 94. 


8. Where Cur. granted a rule nf for bringing 


principal, &c. on a mortgage. Note 3. 94 
9. Of bringing in money due by inſtalments. 


Note 4. p. 94. Notes 6,7. | 95 


10. Money cannot be brought in, in an action 
for immoderately uſing plaintiff's chaiſe, 
Note 5. p. 94. Noteg. 96 

11. When firſt allowed in actions for goods 
ſold, and why. 6; 0 95 

12. On tender pleaded, and money not brought 
into court; Q; whether proper to take judg- 
ment. Note 8. 96 

13. Money may be brought i in at the ſuit 7 an 
executor, and the effect thereof. Note 10. 96 

14. Rent and coſts brought, 1 in, in ejectment. 


Note 11. 6 
15. No bringing money into court in in ace 
Note 12 97 


[See poſtea 18. ; 


16. Nor in action for dilapidations, nor in treſ⸗ 


Pein nor in trover. (a) Notes 13, 15. 97 
CET. | 

17. Money brought in eading a tender 
cannot be taken out by dee ndant, though he 
has a verdict. Note 14, 97 


18. In debt the penalty of 51. for bie an 


hare, and coſts, brought i in. Note 16. 97 
19. If coſts are not paid on bringing money in, 


plaintiff muſt go on, and cannot have an at- 
tachment. Note 17. 97 


20. Leave to withdraw _ ice, f in order to 
bring money into court, and e it. 


es 18. 
Ll4 Ne 


9 
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Ne reciptatur, ſee Trial. 
Mili pꝛius recon, ſee Record. 


Non omittas. 


See Execution 75. 
Lutits. 


1. Of ſuing out a now omittas. Page ho 


2. The form. ; | 50 


3 
See Demurrer 15. 
Ejeckment 17. 
Execution 51. 
Daiginal gr. 


1. After 4 aonprofs defendant ſhall find bail to 
a ſecond action. Note 4. | - +303 


[See — 10.] 


4. A nonproſs may be ſigned and coſts taxed 


for not entering iſſue. 143 
Plaintiff nonproſſed. — 370 
A nonproſs may be Ganed, if plainiif dper 
not declare before the end of the ſecond term, 
307 
5. Woptoö wen be fined, though the decla- 
ration be tendered after. 


307 
6. But plaintiff may have a ade ber rok in 
further time to declare. 


7. Of Tigning a nonyeolh, when the Peres 


ate by original. 307, 308, 325 
8. Plaintiff to pay the coſts of one nonſuit only 
for want of a declaration, where a lait was 


againſt 4, though they appeared 9 
Nete 1 | 
9 Where 
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9 Where defendant delays, | Car. will compel: 
him to attept a declaration after 2 _ 
Note 2, 629 3 P. 
10. After a non 
to a ſecond action. Nate 3 


11. If plaintiff be nonſuit, and a judgmene? "againſt 
him for cofts, | error ne the — 


© ear wt 


| | - Nonluit, 
Shi bee nn 8, 11. 


Notice. 


See Ball ſpecial rx, 13, 18. 
Declaration 3, 3, 6, 10, 12. 
— 2 15, 1 28. 


1. Of B. R. on the eon ſile. 40 g 
. 1 n 8632 1 
- Digi, 
See Ball ſpecial. 51, \ 58, 106. 
. Ezeament 475 48, 49, 50, 5 I, 
382, 72, 73,77. 


1. Writs by original avaſt be rerurnable on 8 
general return. 16, 17 


2. And have 15 days between the teſte and 
return, "3 


3. Ex- 


age 30 
roſs defendant muſt find bel 
308 
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, Ne noe plea ll oyer of the orig 
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3. r by ſtatutes 16 A and 13 Car. 2. 
Page 17, 319 


4. A bad original not helped by, a verdicts. the 


cant of one is. Margin (H.. 3135 


* In what caſes procecdings by original ne- 


ceſſary. 315 
6, How to * againſt ow Ge. » 1315 
7. Of ſuing out an original and capias. 316, 31) 


8. 9. If can proceed by original in debt, c. 


Margin. 348431154 316 
Declaration muſt in forth the defendant's 
eſtate, Sc. | 316 
10. Late commorancy a good addition. Mar- 
gin. 40 316 
11. Fines on originals. ere nv 
12. A ſpecial capias. 220 317 
13. Of ſuing qut a ef. capias. 318 
14. Of teſte and return of original and ſubſequent 
proceſs. TE 318, 319 


15. Of entering common appearance. 319 
16, Of putting in ſpecial bail. 319 
17. Notice of-bail, , Excepting, adding and jul- 


tifying: 319 
- Of proceeding to the outlawry. 319, 320 
Of bail on a capias utlagatum. 920 

— — by original. 320 


21. Proceſs i _ into one county, action laid in 


another, good againſt defendant; but bail are 
diſcharged, if by TW ene if by bill, 

| 5 321 

22. of rule to plead. om 321 


2 3: Defendant — obliged to plead ſooner _ 
upon a latitat. 


321 
25, Of making up iſſue, 321 
#6. Jaraie. | 21 


27. Venirt 
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27. Venire facias and diſtringas. Page 225 32 
44 Of ſabpæ ——— and the form. « "—_ 
29. Of a ſabpana tic . 324 
30. Of writ of inquiry. 324 
31. Of ſigning N + "an et: 325 
Dutlawy. 4 8 
See Inquiry 26. e 2 
Duginal 18, 19. | 
 Poocels x. | 
l. Præcipe for an original. x karen 28 
2. Exigent. I 326 
3. Proclamation. ___ — > Fc . 
4. Return of the exigent. - 327, 328 
5. Return of proclamation... _. 329 
b. Special capias utlagatum. hy 27 Fen ie BN» 
7. Return of ſpecial capias uilagatum. 330 
8, The inquiſition. ah 43:88 
9. Venditioni enponas. 332 
10. The return. 224 N 


11. A petition to the lords commiſſioners of 
the treaſury to have the money pd. 334 


R ben 0 1 to ro 88. 
13. The king 8 Warrant. 337 
14. Subpena. 338 


16. Order to ſheriff, to pay 3 339 
16. Super ſedeas to the exigent. Fon 340 
17. Appearance may be entered ary, time. be- 

fore the return of the exigent. Margin. 341 
18. Writs of Prodlamanign to be duly executed. 
. Note 1. 341 
19. A, , priſoner taken upon a capias in proceſs 


to give bond to appear. Note 2. 341 
20. One outlawed in Middleſex, a capias utlagatuw 
may iſſue into any county without à 1. 
Mete 3. _— 
21. Pro- 


- 


524 


2. if; lainti 


- - ' 
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21. Proceſs againſt two on a joint action, one 
arreſted puts in bail, the other myſt be out- 
" Iawed before any further 1 Note 4. 

Page 

22. Outlawry not to be pleaded a ſecon thank. 
Note 5. 341 

23. Proclamation to > be made in county court. 
Note 6. 342 


24. Plea of ten outlavries ill for duplicity, 


Note 7 342 
25.4 Bail got of a Weine who had never been 
in England, by outlawing him. Nenn d 32 


Oper. 


1. Not bound to , plead dll oper and copy of 
original A ge. cs 98 
make a profert in Cur: of 7 
| deed, Cc. defendant may have oyer and copy, 
Paying 44. per ſheet, beſides duty. 98, 102 
3. What time to plead after demanding oper. 
£1 98, m— 102 
4. Oyer amended. Note | 98 
. Oyer of a deed prayed by defendant not to 
be diſpenſed with, though. fworn to be loſt. 
Note 2. 
6. Otherwiſe of a defendant whoſe deed: 528 
the — 1 hands, where — 
imparlances till it is produced. 2. 99 
7. Tyr is in the hands of a third ſon, he 
muſt give oyer and produce it at 
_ required. Note 3. 2 
8. Defendant not bound to infert oper in 
plea, Note 4. 100 
9. Plaintiff der can hives no oyer of a ei 
OT JO executionem non. 413 
Paper 
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Paper books; 


| cant : See Demurrer 2 3, L175 = 
Pleading, * 


1. In "That cath attornies m — * up, * iſſue 
and demurrer books. 22 Page 120 
2. Special pleas to. be-left with. + the clerk of the 
papers. 120 
3. Of making ups receiving and returning the 

3 1 (See poſt 5, 7, 8, 9, 10, 11, 12.) 
120, 121, 125 


4. May give notice of trial on the back of 
book. 


121 
5. May return paper book with a demurrer to 
replication, and after that with the general 
iſſue. 121, 125 
6. But on plea coming in plaintiff may have a 
rule for defendant to plead inftanter 2 a plea to 
ſtand by. Margin (0). +,” NAT 
7. Paper book made up in term, or within four 
days after, to be returned in mw or 
judgment. Note .. 129 
8. But if a plea comes in late, and the book be 
made up in $ days after, it muſt be returned 
in four. Note 2. "2 wn 
9. If not delivered within 0 days afar the term, 
if in London or Middkfex, or a-demurrer, not 
to be returned till 4 days in the next term. 
Note 3. 1125 
10. If to be tied a the us to be returned 
in 4 days. Note 3. | R. 
11. If plaintiff's ey accept the paper 
after the four s, he cannot —_— en. 
2 ol enen 
| 12. Where 


525 


326 
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12. Where the four days are excluſrve, and 
where incluſtve.· Note g. Page 126 
13. Where plaintiff may make up the book 
without giving a rule to: jon Note 6, 
166 

14. Special pleas and demurrers to be ſigned by 
counſel. Note 6. 426 


16. In all paper books and copies counſels 


names to be inſerted. Note 6. 20 
16. Where notice for trial of a ſpecial iſſue ſhall 
; "Ive for Hotiee of the general iſſue.” Note . 

126 


17. Where notice of trial to ſerve for notice of 


inquiry. Note e 1126 
Pauper. 


1. Formerly admitted in court, but now how 
admitted. - - 1 
2, A pauper is nonſuited, and afterwards recovers 
in a ſecond action, colts of the firſt not ſet- 


off. Note. 1. a | 455 
3: Not obliged to pay colts of a former non- 
ſuit, unleſs vexatious. Nate? . 


4. Rule to tax coſts on a pauper*s bringing 
a ſecond ejectment, FOES: be not 7 


been vexatious. Note 3. | + #59 


Paying money at court. 
See Money bzought into court, © 


Parliament, 4 


1. of N. againſt perſons having pi 


vilege of parliam | 
2. * againſt a member of 2. 


ent. 


459 
Peers. 


+ — ena to . ß, , je _ a 4. —_—F__ 
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1 


Peers. | 
See Oziginal 6.. 


Petition. Þ 
Pleading, &c. T, 1 


1. Petition to aſſi gn an infant a guardian, the 
guardian's conſent, and affidavit of ſigning 
the petition, &c. Page 456, 457 

2. An infant muſt produce a rule admitting 
him to declare by prochein amy. or guardian. 


458 
3. An infant cannot Tegularly plead oy 3 | 
till admitted; _ ,.. . wag» 458 
Placita. | Ine 1 147, 148 
Pleading, &c. gf 
See Oyer I, 3. 


etition 3- 
ne to plead. 


1. If an infant declares by dian or prochein 
amy, defendant need not yo till rule 2 
duced. Note 14. 83 

2. Defendant may have a judge's ſummons for 

time to plead. 91 

3. After four terms a whale thrm's- notice to 
plead to be given, unleſs cauſe ſtaid by pri- 
vilege or injungtion. 4 91 


C 


4. Declaration delivered to defendant? 8 attorney, 


plea muſt be demanded, but not where: left in 
the office, and notice given. 92 
W 5. Plea 


527 


56 


4 4 +, "ww 


"tm hate after ok is 5 what 
time defendant has to plead. Page 92 


6. Defendant bound by order to plead, muſt 


plead in time, bk no rule given, or plea 
called for. | 92 
7. Searching for plea. 92 
8. Of entering or delivering general iſſue. . 100 
9. Special pleas ta be ſigned by counſel, and if 


dilatory affidavit of the truth, &c. 100 
10. Special pleas to be left with the clerk of the 
papers, and they to make copies. 100 


11. Affidavit on pleading a dilatory plea. 101 
12. When to plead in general caſes, | 


13. Within what times pleas to the joricdickened 


the court or in abatement ought to he pleaded, 
101 

14. Plea of ancient ane no plea in abatement. 
Margin. 101 


16. Cannot plead to the juriſdiction after an 


imparlance. 101 
16. When defendant may plead in abatement 
as of precedent term.' 101 
17. Plea of tender, or when Koln alledges 
he was always ready, &c. to be pleaded as 
pleas in abatement. | 102 


18. On plea of tender money muſt be brought 


e 


into — and officer's receipt on plea. 102 
19. If declaration is amended, defendant has 
two days exclyffve to alter his plea, or plead 


die novo, Note 3. 381, 102 
a0. A general plea, What. Note 1. 102 
21. Of ſpecial pleas. Note 1. 102 
22. Plea in abatement what, and for what cauſes. 

Notes 1, 2. 102, 103 
23. A plea in bur what, and when pleadubl 

Note 3: (18 4,440,965 202 


24. Bal 


if 
2 
t 
a 
2 
2 
0 


f 


aa. AN AS. 


oy, — 


tn I © 


* 
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23. A plea in bar what, and when plesdable. 


Note 3 Page 103 
24. Bail carinde plead. ele of Priveipal, 
chough pri incipal may. Murgin. 102 
25. How pleas in en. and bar coblude. 
Notes 3, 4 103 
26. In actions on judgments, dende Bei pay- 
ment may be pleaded. Note g. 103 
27. If any — be Eee. upon an old bond 
after the day, it mu be a plea upon the 
ſtat. Margin. 104 
28. Defendant may waive: or alter. his plea: or 
demurrer, where plaintiff fails to enter 2 
me Note 33. p. 109. Note 6. 


9. No need of alert of facts to plead fverd ; 


"pleas "of but Cur, muſt, be moved, Note 7. 


> £273 20g 
30. General ilſue cannot be W a. ſpecial 
plea or demurrer may. Note 8. / 104 


[Sed vide p. n 


31. When term and number of the roll muſt be 


on or plea nog, to by. received. Note g. 
EW 207 104 
32. What ds Bank vill . in; caſe of a 


frivolous plea or demurrer. Note 1o0. 1 | 


[See Note 37. p. 110. ]) 
33. Defendant bound to plead an icnable ale 
may demur — replication," Note ty. 
106 


34. In pteading a general-tarure it need not be 


. recited. 4 m0 why 112805 


ed to plead ſeveral. mat- 
| 10g 


and eviftion. Note 14. 105 
37. Outlawry reverſed, not to be pledded a 


ſecond time. Note 15. 105 
Voz, I. Paar IJ. Mm 38. An 


36. Debt for rent, leave given to plead a "tender 


N 529 
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38. An infant muſt be admitted to plead by 
Note 16. Page 10; 


39. Giving a note for gl. eadnot be pleaded a 


atisfaQtion for 15). Note 1. 10g 


40. That another was: Jointly „ muſt be 
pleaded in abatement. Note 18. p. tos, 


Note 14. 


$1, M Matters of refund pleaded by may of dile 


if of another court, muſt be Pm 


de figilli, Mate 19. A 
(fo Ai non eſt attorn muſt not conduc 
al pats. Notes 20, 21. 106 
43. A tender is pleadable to a quantum meruit. 
Note 22. 106 
44. Special memorandum andere in order. to 
plead a tender. Note 23. 153 «21406 


9 9 45 Plea of privilege ſet aſide, the affidari 


being defefiive. Note 24. 


| 1 
46. Action by original, ae on Fe 


eaded, that the writ was never returned, 
+ cul be n by affidavit... — 


ki 
47. Plea of privilege as 2 * for wane of ofa 4 
uffidavit ſet aſide. Note 26. 107 


48; Defendant's coverture after the action 
brought cannot abate the plaintiff 's writ, 


Moe 27. | F 107 
49 A tender of mere than dye, good; .of too 
- little, bad. Note 28. _ 108 

Plea of wrong addition muſt give another 
5 edition of ſame — * * 2 45 2 

1. A trader be / — 
3 writ not — defendant pleads another 

degree. Margin. 105 108 


52. Plaintiff may elect to ſue defendant either 
n _— DD 

\ $0 

| 53- May 
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. * May plead nar fawn, and a diſcharge 
"under a bankruptey. Note 30. Page 10 
54. May plead non aſſumpfit — non don 


infra ſex annos. N "a 
55: As. plead n ee, and a render, 


221 119 109 


„ r gw wi —_2 


double. Note 33. 109. 

7. Cannot withdraw a ſpecial plea, bur in 
border to plead the general ifſue. Note 38: 
2 1 10 10 

ix. Plea of nil debit waived, mel perfarmance G 
covenants pleaded after Joinder 1 in demurrer. 


n= —_—_— SY yy cw WV 


Note 34. 109 
59. Pleas in abatement to come in within firſt 
four days. Notes 35, 39. 109, 110 


60. The truth of words cannot be given in evi- 
dence on not guilty, but muſt be pfeaded. 


Note 36. 1 
.. Stat. of Umitations may be replied to a 
| ſct-off, | D 410 


62. Practice as to pleading 
ſtand by. Note 15 J. 181 Note 37. 110 
63. Defendant having oyer, is not bound- to 
inſert it in his 85 but may plead general 
iſſue. Note 38 oe 


b4. Cur. never Wies the time for  dilatory 


| plea.. Note 39. -.- 20 
65. Cannot plead vil debet and a former action 
| depending in a qui {am.. Note 40. 110 
| b. zeneral LER of nan 1 Jallum to a bond. 
111 
| 6, . 111 
68. Nen aſſumpfit. 113 
2 Nen eu, in caſe. 112 
COT e | 112 

7 on aſſe on 112 


M m 2 72. Re- 


56. Ea to waive general iſſue and ao | 


as defendant will 


F3r 
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725 Replication de e ene. Nb 
73. Plene adminiſtravit_Þ y e 114 


ö Ta. Repli ication. Wau, : lg 1 
by Poimdage, | NP 
of pountage Ae to the ſheriffs on executions. 
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I, Wo trial in London or 1 the : attorney 


indorſes the poſtea. 164, 180 
7 A trial at the aſſzes the aſſociate indorſes 
Note 3. 164, 180 


” "Pollen to be mated by clerk. of the 0 
before coſts taxed. i 

4. Paſtea ordered to be amended * the jag : 
notes. Note 1. 


12 54 hs 
5. A new poſteg ordered to be made. Note 2. 


16 

6. Poſtea for the plaintiff on, non anf. * 
7. Poſtea with a tales. 166 
1 Deer plaigtiff,on. non et fam. 16s 
ea. for plaintiff, on nil debet. 165 

10. 1 for plaintiff in treſpaſs. _ 1568 
11. Poſtea for plaintiff on iſſue of plene adni- 
niſtravit. 5 169 


12. Peſtea for plaintiff in ,treſpaſs and ejectmeni. 
- , 1169 
13. Poſtea for plaintiff on non. ung, t. ini ſer 


annos. 170 
14. Entry where plaintiff nonprofſed... > 170 
15. The entry where a juror is dtn. 171 


16. For defendant in treſpaſs. 171 
17. For the defendant in treſpaſs 0 on the ſtatute 
of limitations pleaded. 4: 091 


18, For the defendant on plene adminifiravit 
— | - i 
3 - 3 9. 
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19. For defendant an executor, chat his teſtator 
* aſſumpfit. © Page 172 
20. Peſtea upon an iſſue of ſolvit ad diem. 172 
21, In replevim on an iſſue, von ccpit and tender. 
enn 173 
22. A verdict in replevin for the defendant. 
X. By FAQS 4 
23. Poſtea in aſſault and falſe peda. 
part for the Ng ey and pare” "for" the defen- 


dant. WOLS 134 
24. Poſtea i in 6% for contnuiag! "the ſtopping 
up of the plaintiff's ogy.” b 8176 
- Phaetipes,”' $0 0 0 22 
I, 1 16% 1 . e 
2. For an alias and pluri et. 42 
3˙ For 8 > 6% 1 nn TI; 43 
+ For a latitat. > 27216 Pt of „eat 1860149 

Puſoners. 5 . 

See 8 "I ** "ip 

... .,,, DÞabeas copus. 

I, of delivering declarations. © * ge 


2. The practice before ſtat. 4 & 5 V. " Mc 360 
3. Declaration not to he delivered before ferurn 
of proceſs. ö 
4. Plaintiff muſt declares in two terns after re- 
turn of proces or furrender. 3600. in mar- 


gin (b). A031 361 
5. The term in whick the pioeeſs is terurned to 
be accounted one. In margin.” por 


6. So is the term defendant is Sener 
ſurrendered, though the laſt day of a vaca- 


M m 3 7. How 


tion. In margin. 361 


- - 


533 


A 
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7. How-to * when deen dan: is in cuſtody 
of a ſheriff. Page 361 
b. To be alledged in the Gecdaedon in Whoſe 

cuſtody the priſoner is. In maria (a 160. 
. In margin (a). 361 
9. Bill to be filed befote copy delivered. 1 
margin (a). 
10. When affidavit of delivering copy, of 05 
claration is neceſſary, and when not. 362, 363 
11. How to declare when defendant i is in witody 
of the marſhal. 


| | 362 
12. In what time defendant mak plead when in 


cuſtody of the marſhal. | 363 
I 3. When i in cuſtody of a gagler. 
d phe 


| 14- Of procuring the rule to appear an 


15. Plaintiff not proceeding to trial or TL 
ment within three terms after declaration, 
priſoner may be diſcharged on notice. 363, 

6 

16. So if not charged in execution i in #00 4 
after judgment. | 364 

17. Defe ndant after judgment rendering | in dif- 

charge of bail to be charged in two terms, 

except writ of error or injunction. In mar- 


in (b). 264 


18. : Tha patios is a judge's, ee 50 the 


rſt is peremptory. In margin (a). 365 
19. 3 after judgme in 


nt, r 
diſcharge of his bail. when to be charge in 
execution. See 17. this page. 


20. Of charging a Finne. in che king's ws 


Ik priſon in execution. 


21. How to diſcharge a 9” ht out of > 
offa ſheriff for want of gg proceedings 


3655 
22. - 
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22. Hou out of the ouſtody of the marſnal. 
Page 3 66 

23 G e e 
D ol rm ed OR 


J 
es Of charging defendant in cuſtody in M- 
ne or other county; or cry 'gaok. 


357 
26. How to — againſt a priſoner in the 


' Fleet, charged with a declaratich, on his te- 
apoving himſelf to the king 8 bench priſon. 


367 


26. How on n frons: the king's bench. 


priſon to the Fleer. 367 
27. How on removal before a declaration de- 
livered. 368 
28. Defendant ſuperſeded for want of pro- 

ceedings before judgment, — after ait 
ment de taken in execution; 

ſuperſeded for want of — in execution. 
Nate r. 368 

29. Priſoners removed from the Fleet to whe 
king's bench, to remain there till the fees of 
Fleet are paid. Note 2. 368 
30. On a day rule, marſhal may refuſe to let 

priſoner go abroad, unleſs ſecurity; ſo upon 

a habeas corpus ad teftificendum. Note 3. 368 
31. Priſoner committed on babeas corpus to the 

king's bench to remain in Any two hy 

Note 4. 
32. One in execution not to have the benef of 

the rules, Note 35. E 368 
33- Notice of trial to a turnkey, good. Nos 

399 


34- Where the defendant is in cuſtody, the de- 


claration muſt be delivered to the turnkey, 
and not left | in the office. Note 7. 369 
M m 4 35. Pti- 


1 
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35. Priſoner muſt ſign petition for a day rule. 
Note 8. Page 369 
36. Warrant of attorney to confeſs judgment 
by a perſon in cuſtody not binding, unleſs 
his attorney be preſent. Note 9. 369. Note 
3 To 4h 4 ? cit 7.1 200945: ö 1915962 H 370 
37. A priſoner not charged in execution two 
terms after judgment is ſuperſedable. Note 10. 


op ' l CI WW 3 

38. The entry of a committitur altered. Note pt 
39. A priſoner is ſuperſedable, unleſs the c 4 
mitiitur is entered on tecord before the end 
of the ſecond term. Note 13. 370 
40. Privilege of ambaſſadors. Note 14. 370 
41. Priſoner on meſue proceſs taken on an eſcape 
warrant, ; muſt be declared againſt in two 
terms, or ſuper ſedeas. Note 15. 371 
42. A priſoner on criminal account not to be 


* 


| * with civil actions. Note 16. 371 
43. Affidavit of the delivery of a declaration 
againft a priſonmn. 371 
44. Commitment · piece. x 772 
| -  Paibilege, 
See Attomies. 


- Paritament,” 


= - Pyoceedings againſt ball. 

See Ball, «7 
20 7 Oclre facias, l 9117 417 
12 $62: $10 9 19e 9 | 
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I. Proceſs 2 two on a * cauſe of action, 


one only appearing, other muſt be outlawed 
before further proceedings. Page 39 

2. Serving proceſs © on A. attendir ding the * 2 
contempt. 


3- Need not inſert in proceſs in what right he | 


party ſues. 
4. Copy of proceſs to be rell where ation 
3 bailable. : 51 


. Serving of proceſsin a county palatve, — 

6. Engliſh notice. ., . | 5 

7. Of notice and copies where there, are ſeveral 
. in one moet "Is — 

8. Charge for copy an ervice 80. . 

9. Not neceſſary to ſhew the party the original 
writ. 

10. Engliſh notice on proceſs good, though | 4 
year be not expreſſed. - . J 11-78 

11. Of executing proceſs where bailable. 5163 

12. In franchiſes proper officer executes: W 
if bailable. 

13. _ W where baron and 6 feme are 


I Ppchien amy... ad 5 i 

88. er. ** me LE | _ * 
Geheral Amden of a ee amy 1 
without a ſpecial . by the court. 54. 


. i» 5 
" ocla· 
99 „ > 
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Pꝛoti amation, ſet Dutlawyy. 


* * 1s 1 as a 
'Poiſy, 
| See Trial 27, 28, 29 30, 31. 4 


6 ' Quaker. 
See Affwavit 33. 


© Recognizance. 
See Ball ſpectal 42, 63, 66. 


Recozd of ni pꝛius. Fe 
x. . Of ingroffing the record. | | Page 145 


2. Iſſue or an ncipitur to be entered. 145 
3. Of ſealing the record. e 


4. Records to be fairl Pee u ee 
5. Upon a miſtake in 7 che rb W Gut nr] 


made a remaner. for want of praying a' fales. 


1᷑446 

6 If the record agrees with declaration, varia- 
tion from the original not material. 146 

7. Rule to make up a new record, the firſt 
being loft. 146 
8. Nik prius record in caſe. -” 47 


9. Le ſciendum. 148 
10. Record of ni prius, poſts, verdi& and 
judgment, &c. for plaintiff in caſe, the de- 
claration being of a precedent term, error 
brought i in * exchequer chomber, and the 
judgm ment . and fatisfaCtion = 
£ COWS lern 


FP 
1 


Rejoinder. 


Lee „4d, Cans, 


g di [IR 


* Rejoinder, 2027" 


"See Peg books 13. 
pUcation, | 


Remittit. 1.63 7 
Pati cannot enter A remittit in agother term. 
Note Ad 3 
See Execution 45 43. % 
Replication: Rejoinvr, &c. 
1. Replication amendet. io 


2. How to compel à te 

rejoitider, rebutter 

3 Rule to reply, &c. not being complyed with, 

a notptoſs may be-figned. 119 

4. eee * 1 3 | 097 ging 
w reply, eejelw; Ge. may 

120, 8 5 


replication, eSeinder, für 


3 
- given 


——— 2 S112 


b; Proceſs by hi muſt bo cam on a day 
certain, and may be on an eſſein or general 


return day in term time. 16 
2. By original on a | return. 16 
3. There muſt be 15 days between teſte and 

return of writs by original, 16, 17 


— 5 a 


192 1 | * Ex- 


332 


ſortedutter 119, 120 


— o * * — 
, wa * — . — 1 as wi " 4 + 
. 'F © : 5 * 
ry is 4+ # * - — wv © & ++ / 
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4. Except in perſonal cone and actions by 


ejectment. e Page 17 

5. Of teſte and ORs 6f orga and ſubſequent 

Pr rocels. 223197 5. 3 18 
Roll, a 


1. When to be carried in. 
2. A new roll ordered to hs filed, the 8 
being loſt after Oey Note 1. and mar- 


gin. 7 254 


Rule to plead. 


See Digital 22, 23, 24. 
 Pleading, 0 0 


1. . Paper if «ls _— 2 
2. To be entered with clerk of * me 
3- When rule to plead is out. 5 
. Sc. 4 day wichio re, unleſs & 
5. — when rule was. Sen to Pere 
pleading too ſoun. 91 
6. Rule may be Biven in term, or within on 
days after. 444:92 


Rule og final judgment, fee Judgment, 
Rule on ſcire kacias, fe Scire kaclas. 


* ” * * 


A. Tag of the e 


IE 


4 nut 4 $30 /& 


_ Scite faciag; ' 
| Fee Audita querela 86 


en n 47, 48, yd. * 


Odi eee 71, 
72, 73, 88, 89, 106. 

Nr 17, 29 36, 37s 38s 
3859, 40. 


1. if *R final 8 * party * exe- 
cution cannot be taken out, but a ſcire facias 
muſt iſſue. Margin (c). p. 179. p. "99: 
Note 5. See alſo p. 255. 

2. If plaintiff be hung up a year by injundtion, 


he cannot take out execution without a ſcire 


facias. Note 4+ p. 180. Note 32: P. 204, 
See alſo p. 256. 


| 3. How the year is to be computed. Note 4 41: 


p. 180. See allo margin (a). pP. 204 
4. Judgment joint againſt two, one dies before 
execution, /cire facias to be Joint, againſt both. 

Note 217. 202 

g. Judgment muſt be revived by ſeire facias, 

i no execution be taken out within a Year. 

Note 30. p. 204. See allo p. 254, 286. 


[How . is to be computed, ſee antea 3.1 


$ Otherwiſe, if execution be ſued out within a 
year, and continued on the K Note 30. 
and margin 204. See 256 

7. Stire” facias to revive was given by ter 


Weſtminſter 2. ©. 45. Margin (a). 254 


8. How the law ſtood before this ſtat. 254 
9. Seire facias to revive, into what county it 
muſt iſſue. _ > +l 
10. If either party die after interlocutory judg- 
ment, and before final, ſere fa may iſſue, 


do revive, Margin, 2355 


24110 4 e 


3 
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11. If execution he taken out within the year, 
and continued ot the roll, "alf parties living, 
no need) of a fi Facjas. - - Page 255 

12. If ceſſet exetutio fbr 4 year, - plaintiff within 
the next yeat may have execution without a 


.- ſrire facit. 255 
13. 80 in caſe of 1 wilb Nabe 256 
14. Seire facias may be ſued out of courſe 7 

a year and day. 236 
1 5. When | ſcire Facias mir be moved for in 

court, | 7 


5 When at fide bar. 256 
7. If after judgment Fer and behr exe- 

: en Iden dent die, a new {ere facias muſt 
"iſſue, but may without motion. C7; 
18. Of ſuing out ſcire facias to revive, Ge. 2 56 
rg. No alias Ferre facias to iſſue until the firſt be 

' returnable. 
20. Scire facias's by original are made 45 5 


the filazer of che county. 2237, 261 
21. How two ſcire faciass of different terms are 
to be entered. 257 


22. There ought to be I 5, days: excluffue be- 
"tween teſte and return of a ſeire facias by 

Bas inal; if by bill, fifteen. - _ 257 
3 

1 oy 


t held, that 15 days with teſte and tetu 
„ and no difference, whether by pr 
: or dil. Margin. N. 257 
24. If one ſcire facias only iſſue, no time. likaited | 
between the teſte and return. 258 
2 5. Every alias ſcire facias to bear teſte the re- 
turn of the firſt, unleſs it be a ſcire wer: 
are executionem non. 
5 Every ſcire facias, on which a 


returned to be left four days 1 in the 
ſheriff's office before the return. a Ws 

27. Every firſt ſcire facias, on which a nichil is 
LAT See 


A Taszis8 of the Contents, 


| retumed, to be lelt ſome Lime before 22 

258 

28. Every alias Tre * to be left — — 

encliſſue before the retrunn. 268 
29. Time when every ſeire facias is left to be 

indorſed. 228358 


30. When /cire. facias may be ſerved. 258, 259 
31. Of appearing to the ſcire fariar and pleading. 


259 
32. Rule to appear and pl 


ead to be given on a 
ſcire feci, or, two nichils returned, and for want 
of appearing preſent execution may iſſue. 259 
33. If no proceedings upon a ſcire facias within 
a year and a day, a net one muſt iſſue, 260 
34. Venire, diſtringas and jurata. 260 
35. A ſtire facias to revive à judgment in 
debt after a year and a day 261 
36. dare focias bot amenduble, but muſt be 
quaſhed. Margin. 2086 
37. Scire facias where parcel of the debt, &c. 
is ſatisfied by a levy on a eri facias. 262 
38. Scire facias againſt an ne! in 2 


$48 


39. Alias ſcire facias in debt upon 2 judgment 8 


recovered by an execùtrix. 


40. Scire fatias on a judgment to recover 


| | againſt an executor, teſtator's death need not 


be ſhewn. Margin. 264 
ry an 2dminiſtrator of a plain- 


41, Scire facias 
tiff dying after interlocutory judgment and 
before a writ of inquiry executed, — 
42; Entry of two ſeive facias's and nichils, 
judgment thereupon againſt an adminiſtrator in 
caſe on a judgment — his inteſtate. 267 
43. The maſter is to ſign judgment on 5 
roll. Margin. | 
44. Scire 8 againſt executors. 26 


Zan 45. Entry 


544 


294 
5% Scire Hur againſt one of the bail | in | debt. 
5 Sire facias 3 ball in caſe, plea 
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45. Entry of a final t againſt the'exe: 
; Cytor of a def t dying before writ : 
inqui + ol 20 Cs N Page 2 

46. Scire facias againſt an adminiſtrator 
90 N dying after interlocutory judgment 
2 
- Plaintiff cannot ſue out a new ſtive facie 
"unleſs he quaſh the fit. Note 1. 256 
48: Huſband and wife brought a ſcire facias 
upon a judgment had by the wife dum ſola; 
they got judgment on the ſcire facias, the 
uife died, debt ſurviwes to the huſband, 
11 Note 2. 276 
On ſcire fasten, held, that adminiſtration by 
0 Le archbiſnop of 2 ark cannot intitle laintiff 
upon a judgment obeainod at We 576 
Margin p. 269. Note 2. 1 
205 So of adminiſtration by the archdeacon o 


Dorſet. Margin. 4 dale 27 
51. Scire facias 28 lt bail in debt. 294 
52. In caſe. Margin. fi 294 


33. In treſpaſs: Mlur gin 


5 


one defendant no ca. ſa; and by another a 
4. fa: executed, replication a ca. ſa. ſued out, 
and no f. fa. and iſſue. _ %% 0 498 


56. Scire facias againſt bail, they plead no ca: ſo. 
D and e to er- ill. Margin 05 


74 301 
57. Entry. on the roll of two - "og fais 05 
01 n and jad gariegt by d 


Scire ſieri inquiry. 
—_—_— e 


„ 


© Sheriffs, 


„ 
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 .Sherifts. 


x. Cities ties and towns dnn a ſheriff or ſheriffs. 


Hake 46 
2. Fee for ſheriff's warrant « on a bailable writ. 


917 
4-4 4 * 
- 


3. Serif poundage N | 85 call 469 


Statute of limitations. 
1. Within what time actions are to be brought. 


21 


2. Of ſuing out a bill of Middleſex to prevent 


the ſtatute, the entry 2 on the roll and 


the docket paper. Dans 43. 
3. A latitat ogy this ſtature. Notes 1, 2, 3. 
44,45 


4. Where a Jatitat is 2 out, plaintiff u. muſt 
continue the proceſs to the time of the de- 


claration. oft 4. ©, Minor 085 Ogg 
| Subpoena, « Hh + 
| See Witneſſes, ** Hy 
1. Of ſving out ſubpæna to teſtify, 16a 
2. Note for the office. 162 
3. Subpæna to teſtify. 8 18 
4. Subpæna ticket. | | 139 
5. Habeas corpus ad teſtificandum. 15 160 
6. Sub pæna on inquiry. 167 
7. Subpena ad teſtiſicandum on proceedings by 
original, and ſuing it out. a 323 
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1 Suggeſtlon. 

1. Leave given to defendant to, ſuggeſt fiat, 

3 Fut. 1. c. 15. /. 4., in order to recover coſts, 
Londoners, 


both parties being Page 30 
2. After inqueſt taken by default, i no och! i fog: | 


. geſtion to be made. 46 70 30 


Againſt a member af parliament. 25 458 . 


1 FP 
o 
S446 HHS > 2 


„ 4 
8 4 
ky. See 9 W 
n 7 — ia W n 
4. 4 , 17 a » 


l 
1 504 + 75 


> 465 Tender, fee — 50b dz 
ITT 4 by , | Terms. | 3s ute, | 
ee 
1-.Of «A, returns. d Ub Ys ""aed I4 
2. 3 rt on the terms. | 16 
3. Die _— bn. 4 1 (+29 0 16 
4. Of hs eaſt of St. Martin in  Michaelmas 
3 | 16 
8. dhe terms we Hilary and n 16 


Teſtatum, 


1. Te. ca. ſa. by huſband and wife upon a 
judgment recovered by her as execattix to 
her former huſband, revived by her and her 


| ſecond huſband by ſzire facias. 216 


2. A teſt. fi. fa. in debt. | - 221 . 
3. A teſt. non omittas fi. fa. in debt, Sc. 231 
| 318 


Teſte. 


4. Typ. capias on an original, 


A Tauts of the Coe, 
Cee. 2 


1. Of eſte of a latitat. A 

2. A latitat may be ſeſted before t 
ä Margin. 5 

3 Ot ee ad rom of orga id qu 


; -procels. | 3¹⁸ 
' Kd ior ob Towns, ſee Cities. | 
vs Y See ayer book. * 
1. Notice of trial to be in writing; - 136 
2. When 8 days notice of n | walk be given, 

when 14. [ys 136 

3. "Ac tha ofiees 10 da — — 
4 On. ogtiges of nia the diſtance. gr 


is to be by computed miles. Note . 137 
b Novice of wal on ack of i Note 2. 37 | 
otice of trial on back of iſſue good, thoug 
without a date. 48 ei 137 
. Of notice on an old ie Notes 2, 2. 1375 go 

4. An intervening notice of trial prevents 


 neceſligy of a tem o notice. Nett g. 138 
9. When new notice of trial is neceſſary, and 


when not. 138,169 
10. Plaintiff hindered "ofa nil by! 2 1 {oct 


aun may try it next Zope WR: _—_ 
the farſt. on; 13 
11. Cauſe made amm. new notice.age no- 


al ceſſary. 31 $9 J 270 137 5 {3 9139 
12. Countermand to be 3 in writing. 139 
13. When to be delivered. Third 139 


* [See p. 140. Notes 3 4- ] 
Nan 2 14. If 


* 
LAY 
* * 
* 
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14. If not in time, e ge to have his coſts, 


Note 1. Page 139 
15. Of puniſhing a pauper for not going « on to 
trial. Note 2. | 9519? 1840 
16. Notice of trial can only be continued once | 
Note 5. 70 34 307 40 
17. Tn at bar muſt be on mocbem. 14 t 
18. Of ſerving the rule. 11 


19. On trials at bar the ſecondary to name 48 
jurors, and the/attornies on each ſide to ſtrike 
out 12. 141 


20. The party applying for a ſpecial Jury to 


be at the expencgyr nf g 141 


— 


21. Of granting a view. 3 141 
22. Trial at bar to be appointed by the'coprt; 
- but. plaintiff may —— and then a 
day muſt be appointe. 142 
3. No trials at bar in ab idwabie term on x46 


vr What ſhall bo pad to aum Juror after 2 


Privy · verditt. d 37 03 142 
25. Coſts of a ſpecial jury” (excep Killing) a 
. lowed. / 201 19-4) 110 990 142 


26. Trials 8 bar, in ako 3 142 
27. No rule for trial at bar before iſſue joined. 


v1 lein lo Sion grithenuni 142 
28. No trial at bar in'« cauſe urifing in Longer. 
Hu t ei ln do 93001 9758-05 11 


my When trials by provi may be had. 
30. Rule to be entered. 5 0 x al 
* Notice of ſueh trial muſt be sen, and coſts 
ſor not going on to trial. 143, 144 
Jak Both plaintiff and defendant ' m 
-down the record; but the trial to "bes Op Us 
Plaintiff 8, if entered. 0 


144 
55 El give notice, and ery the cul 
1 8 37 8 


* 


* 
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34. Of Fong cauſes i in London and Middleſex. 


Page 163 

35. Record in Middleſex, when to be entered. 
163 

36. When in London. 163 


37. Cauſes to be tried in the order they are 
entered (beginning with remanets) unleſs or- 


dered to the contrary. 163 
38. In cauſes to be tried on the circuits the writ 
and record to be entered together. 163 

39. And to be entered before the firſt ſitting 

after the commiſſion day. 163 

40. Except in York and Norfolk, and how there. 

163 

41. Cauſes to be tried as entered, unleſs, Ec. 

163 

42. Within what time motion for a wo trial 

may be made. 177, 179 

43. „ eee gment. 

2 

 Genditiont erponas. . 
See Execution 20. 
 Dutlawyy N 
Aue kus. 

L. Need not have 5 days between teſte and 
return. 17 

2. A venire facias e 10 59 
3. r 1 


4. The venire facias muſt be de corpore comi- 
 Tatus in actions upon penal ſtatutes. | Note 1. 


4835 
5. The form of a vente fond. 15535 


6. Of 


349 


, : a * wy * - 
* 0 * * ** 
4 . 
„ 


F 
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6. Of continuing venire fatias on the roll and 
awarding a new venire. age 238 
7. Of awatding venires on the roll, in Rb Fe 
be ſeveral terms between the term in which 
iſſue is oined,, and the term in which it is 
tried, Warn | 


8. Venire facias on a ſtire facias. Re |" 
9. Venire facias on ROPES, * a 322 
10. Venire by KO, 4 t 

eden. CO ne ls 
1. - What ations are local. 84 


2. To be laid in the county where they ariſe : 


the lands lie. 
3. Action againſt an officer for an act tide 1 


execution of his office, to be laid in the e pr 

* county: | 94 
4. Debt lies for rent where the deed was made or 

the lands lie againf leſſee; but if againſt an 

aſſignee, it be in "the county where * 

lie. 


5. Local actions to be Jaid — coun 


or defendant may demur. 85 
6. What actions are tranſitory. - 85 
7. Of laying and changing the veme in tranſitory 

actions. ' $5 t0 90 


8. In what actions venue may be 28 
plea, on affidavit. 
9. But if plaintiff will be bound to 
evidence in the county where 
Cu. will not change the venus." 


85 
10. If evidence ariſes in two _— venue 
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| may be laid ana od 
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11. If ation ariſes in one and 
in another, To has election to lay Mk 


12. No notice P motion. to change venus, bur | 


| Ra muſt be ſerved, 


85 | 
3. In what actions venue not changeable. 8 5, 87 


- Action on bail-bond may be brought where 
aſſignment made, .which may be out of the 


proper county, 86 
15. Venue changed i in battery on affidavit made 
at the aſſizes. 86 


16. When defendant cannot move to change 
the venus the next term after declaration. 86 


17. Muſt move before pla, and plaintiff to 


diſcharge or undertake to give material evi- 


dence before replication or 22 ae $6 
18. Plaiptiff may move to amend the venue 
after defendant has changed it. 86 


19. Venue not changed to loſe an aſſizes. 87 
20. Not to be changed into a county . 


87 
See p. 87, 88. cont”. 


21. Whether venue of a cauſe ariſing in Wales 


can be changed from one Engliſh county to 


another. 87,88 


22. Not changed into Durham, the judges not 
ding thither in the Lent circuit; and re- 
fuſed to be changed into a third county. 88 
23. Changed from London to Middlſes. 88 
24. Changed where there can be no fair trial. 
88 
25. Privilege of a barriſter as to the venue. 
88, 89 
26. Of an attorney or other officer of the court. 


88 


27. A maſter in chancety has no privilege G 
ay the Venue in Middleſex. 
| 28. Aka 
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A Tanrt of the Contents. 
28. After the efſoin-day of a ſecond term plain 
tiff cannot alter the venue. Page 89 
29. Where venue muſt be laid on cauſes re- 
moved out of cities or towns where Juſtices 


of niſi prius ſeldom come. 89 
30. Need not ſet forth a particular pariſh 8 


vill for a vewae ſince ſtat. 4 & 5 Ann. c. 16. 


_ 

31. Dutch India company ſue for money a 
England, which was borrowed at Amſterdam, 
and payable in bank there, and have Judg: 
ment. 

32. Seizing an houſe in the Eaſt Indies is 1 

triable here, treſpaſs as to the houſe being 

local. | 


| 3 3. Covenant for rent of an R 


may be brought here, but debt which is 

local cannot. 90 
34. After defendant has changed the venue, he 

cannot plead in abatement. 90 
35. Affdavit to change the venue. 90 


Aerdick. 


See arreſt of Judgment. 
Inquiry. 
Poſteas. 


1. Verdict, that defendant afſumed wah & 
forma without ſaying to whom, good. 75 


2. Verdict not to be ſet aſide * 


damages, though it may for exceſſive. da- 
mages. h 177 

3. But not where the jury miſtook in point of 
law. 


4. After vefdi&t judgment arreſted, W | 


libel not ſaid to of or concerning the plain- 
tiff. 178 
1 5. Where 
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5. Where plaintiff s cauſe of action is confeſſed, 
and the parties aterwards go to iſſue, which 
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is found for defendant, the verdi& ſhall be 
ſet aſide, judgment entered for plaintiff, and 


an Dquiry awarded. Page 178 
| 
See Trial 21. 
Mager of law, 
1. In what caſe defendant may wage his law, 
S econ. 413539, 440 
2. The method of waging law. 4441, 442 
3. The oath. 442 
4. Where plaintiff is barred, an where he 2 
be nonſuited. 0 
5. Declaration againſt a bailiff by the Wig, of 
the plaintiff, _ 442 
6. Plea in bar not his bailiff. 443 
7. Defendant Perfects his law, and judgment for 
him. 444 


8. When plaintiff is nonſuited. 445 
9. Where defendant perfects * law inſtanter. 


445 
Wales. 

1. A latitat may iſſue into Wales. 47 
2. To hold to bail in Wales, there muſt be an 
affidavit of 20/. being due. 23 
Warrant of attomes. 

See Jud 
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ing a trial. Note 1. p. 157. Note 4. Page 158 
2. But denied, unleſs r onable expences ten- 
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1. W e a Ne for not Ae 


dered. Notes , 3 BEES © 

3: Muſt be perſonal ſervice of a witneſs to 

| warrant an attachment. Note 3. 157 
4. What notice a witneſs ought to have. Note 4. 

| 158 

5. of examining witneſs on interrogatories. 161 

6. Interrogatories for plaintiff. . 161 

7. Interrogatories for the Gefcndant. 162 

8. To be * by counſel. 162 

9. Copies of depoſitions to be delivered. 162 

Writs. 
See Returns. 
1. Need not inſert in a writ on what account or 
in what right the party ſues. 162 


2- Quaſhing writs is not ex debito Jaftitie. 318 
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Page 163. Line 27. for common read commiſſion. p. 186. 
I. 6. after pickering, add Str. p. 203. I. 32. after execution 
r. and eſcape. p. 341. L. 10. in Margin, after entered, add 
_ time before the return of the exigent it is ſufficient. p. 344- 
I. 19. for putting r. getting. p. 406. I. 13. in margin, for 
26. r. 16. p. 471. I. 24. for 8. r. 10. | 
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